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Chapter 1-Commercial Practices Findings and Recommendations

Findings Recommendations

8. Statutory and Regulatory Definitions of
Commercial Services

Finding: The current regulatory treatment of
commercial items and services allows goods
and services not sold in substantial quantities

in the commercial marketplace to be classified
nonetheless as “commercial” and acquired using
the streamlined procedures of FAR Part 12.

1. Definition of Commercial Services

Recommendation: The definition of stand-
alone commercial services in FAR 2.101
should be amended to delete the phrase “of

a type” in the first sentence of the definition.
Only those services that are actually sold in
substantial quantities in the commercial mar-
ketplace should be deemed “commercial.” The
government should acquire all other services
under traditional contracting methods, e.g.,
FAR Part 15.

1. Commercial “Best Practices” Generally

Finding: “Best practices” by commercial
buyers of services include a clear definition
of requirements, reliance on competition for
pricing and innovative solutions, and use of
fixed-price contracts.

2. Defining Requirements

Finding: Commercial organizations invest the
time and resources necessary to understand
and define their requirements. They use multi-
disciplinary teams to plan their procurements,
conduct competitions for award, and monitor
contract performance. They rely on well-defined
requirements and competitive awards to reduce
prices and to obtain innovative, high quality
goods and services. Procurements with clear
requirements are far more likely to meet cus-
tomer needs and be successful in execution.

2. Improving the Requirements Process

Recommendation: Current policies mandating
acquisition planning should be better enforced.
Agencies must place greater emphasis on
defining requirements, structuring solicitations
to facilitate competition and fixed-price offers,
and monitoring contract performance. Agen-
cies should support requirements development
by establishing centers of expertise in require-
ments analysis and development. Agencies
should then ensure that no acquisition of
complex services (e.g., information technol-
ogy or management) occurs without express
advance approval of requirements by the
program manager or user and the contracting
officer, regardless of which type of acquisition
vehicle is used.
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Findings Recommendations

3. Competition in the Commercial Marketplace

Finding: Commercial buyers rely extensively
on competition when acquiring goods and
services. Commercial buyers further facilitate
competition by defining their requirements in a
manner that allows services to be acquired on
a fixed-price basis in most instances.

5. Pricing of Commercial Contracts by
Commercial Buyers

Finding: Commercial buyers rely on competi-
tion for the pricing of commercial goods and
services. They achieve competition by care-
fully defining their requirements in a manner
that facilitates competitive offers and fixed-
price bids. In the absence of competition,
commercial buyers rely on market research,
benchmarking, and, in some cases, cost-
related data provided by the seller, to deter-
mine a price range.

6. “Commercial Practices” Adopted by
the Government

(a) Finding: The government has implemented
a number of different approaches to acquir-
ing commercial items and services. Each
approach has distinct strengths and weak-
nesses. The extent to which each of these
approaches achieves competition, openness,
and transparency varies. Competition for
government contracts differs in significant
respects from commercial practice, even
where the government has attempted to adopt
commercial approaches.

(b) Finding: The Panel received evidence from
witnesses and through reports by inspectors
general and the GAO concerning improper
use of task and delivery order contracts, mul-
tiple award IDIQ contracts, and other govern-
ment-wide contracts, including Federal Supply
Schedule contracts, including improper use

of these vehicles by some assisting entities.
Nonetheless, the Panel strongly believes that
when properly used these contract vehicles
serve an important function and that the
government derives considerable benefits
from using them. Accordingly, the Panel has
made specific recommendations in an effort to
balance corrections to the identified problems
while preserving important benefits of such
contract vehicles.

3. Improving Competition

(a) Recommendation: The requirements of
Section 803 of the FY 2002 Defense Autho-
rization Act regarding orders for services

over $100,000 placed against multiple award
contracts, including Federal Supply Service
schedules, should apply uniformly government-
wide to all orders valued over the Simplified
Acquisition Threshold. Further, the require-
ments of Section 803 should apply to all
orders, not just orders for services.

(b) Recommendation: Competitive procedures
should be strengthened in policy, procedures,
training, and application. For services orders
over $5 million requiring a statement of work
under any multiple award contract, in addition
to “fair opportunity,” the following competition
requirements as a minimum should be used: (1)
a clear statement of the agency’s requirements;
(2) a reasonable response period; (3) disclo-
sure of the significant factors and subfactors
that the agency expects to consider in evaluat-
ing proposals, including cost or price, and their
relative importance; (4) where award is made
on a best value basis, a written statement docu-
menting the basis for award and the trade-off of
quality versus cost or price. The requirements
of FAR 15.3 shall not apply. There is no require-
ment to synopsize the requirement or solicit or
accept proposals from vendors other than those
holding contracts.

(c) Recommendation: Regulatory guidance
should be provided in FAR to assist in establish-
ing the weights to be given to different types of
evaluation factors, including a minimum weight
to be given to cost/price, in the acquisition of
various types of products or services.
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Findings Recommendations

10. Impact of the Annual Budget and
Appropriations Processes

Finding: A fundamental difference between
commercial and government acquisition is

the fiscal environment in which decisions on
acquisition processes are made. Commercial
acquisition planning decisions can take place
in a fiscal environment relatively unconstrained
with respect to the availability of funds over
time. In contrast, government acquisition
decisions are driven to a significant extent by
the budget and appropriations process which
often limits availability of funds to a single fis-
cal year period.
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Findings Recommendations

6(c) Finding: The evidence received by the
Panel regarding Federal Supply Schedule and

(1) Solicitations for task and delivery order
contracts often include an extremely broad
scope of work that fails to produce meaningful
competition.

(2) Orders placed under task and delivery
order contracts frequently indicate insufficient
attention to requirements development.

(3) The ordering process under task and deliv-
ery order contracts, in some instances, occurs
without rigorous acquisition planning, adequate
source selection, and meaningful competition.

(4) Agencies frequently make significant
purchases of complex services using task and
delivery orders.

(5) Use of task and delivery order contracts
by agencies for the acquisition of complex ser-
vices on a best value basis has been increas-
ing. Guidance on how to conduct best value
procurements using these contract vehicles is
not adequate.

(6) Agency management control of orders
placed using multi-agency contracts have
varied in adequacy and effectiveness.

(7) The unit price structure commonly used on
Federal Supply Schedule contracts and many
multiple award contracts is not a particularly
useful indicator of the true price when acquir-
ing complex professional services.

(8) Competition based on well-defined
requirements is the most effective method

of establishing fair and reasonable prices for
services using the Federal Supply Schedule.

multiple award contracts included the following:

4. New Competitive Services Schedule

Recommendation: GSA be authorized

to establish a new information technology
schedule for professional services under
which prices for each order are established by
competition and not based on posted rates.
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Findings Recommendations

6(b) Finding: The Panel received evidence
from witnesses and through reports by
inspectors general and the GAO concern-
ing improper use of task and delivery order
contracts, multiple award IDIQ contracts, and
other government-wide contracts, including
Federal Supply Schedule contracts, includ-
ing improper use of these vehicles by some
assisting entities. Nonetheless, the Panel
strongly believes that when properly used
these contract vehicles serve an important
function and that the government derives con-
siderable benefits from using them. Accord-
ingly, the Panel has made specific recom-
mendations in an effort to balance corrections
to the identified problems while preserving
important benefits of such contract vehicles.

6(c) (3) Finding: The ordering process under
task and delivery order contracts, in some
instances, occurs without rigorous acquisi-
tion planning, adequate source selection, and
meaningful competition.

6(c)(4) Finding: Agencies frequently make
significant purchases of complex services
using task and delivery orders.

6(c)(5) Finding: Use of task and delivery
order contracts by agencies for the acquisi-
tion of complex services on a best value basis
has been increasing. Guidance on how to
conduct best value procurements using these
contract vehicles is not adequate.

6(c)(6) Finding: Agency management control
of orders placed using multi-agency contracts
has varied in adequacy and effectiveness.

5. Improving Transparency and Openness

(a) Recommendation: Adopt the following
synopsis requirement.

Amend the FAR to establish a requirement
to publish, for information purposes only, at
FedBizOpps notice of all sole source orders
(task or delivery) in excess of the simplified
acquisition threshold placed against multiple
award contracts.

Amend the FAR to establish a requirement to
publish, for information purposes only, at Fed-
BizOpps notice of all sole source orders (task
or delivery) in excess of the simplified acquisi-
tion threshold placed against multiple award
Blanket Purchase Agreements.

Such notices shall be made within ten business
days after award.

(b) Recommendation: For any order under a
multiple award contract over $5 million where a
statement of work and evaluation criteria were
used in making the selection, the agency whose
requirement is being filled should provide the
opportunity for a post-award debriefing consis-
tent with the requirements of FAR 15.506.
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Findings Recommendations

7. Time-and-Materials Contracts

Finding: Commercial buyers have a strong
preference for the use of fixed-price contracts
and avoid using time-and-materials contracts
whenever practicable. Although difficult to
quantify precisely due to limited data, the
government makes extensive use of time-and-
materials contracts.

6. Time-and-Materials Contracts

Recommendations: The Panel makes the
following recommendations with respect to
time-and-materials contracts.

(a) Current policies limiting the use of time-
and-materials contracts and providing for the
competitive awards of such contracts should
be enforced.

(b) Whenever practicable, procedures should
be established to convert work currently being
done on a time-and-materials basis to a perfor-
mance-based effort.

(c) The government should not award a time-
and-materials contract unless the overall scope
of the effort, including the objectives, has been
sufficiently described to allow efficient use

of the time-and-materials resources and to
provide for effective government oversight of
the effort.

6(b) Finding: The Panel received evidence
from witnesses and through reports by
inspectors general and the GAO concern-
ing improper use of task and delivery order
contracts, multiple award IDIQ contracts, and
other government-wide contracts, including
Federal Supply Schedule contracts, includ-
ing improper use of these vehicles by some
assisting entities. Nonetheless, the Panel
strongly believes that when properly used
these contract vehicles serve an important
function and that the government derives con-
siderable benefits from using them. Accord-
ingly, the Panel has made specific recom-
mendations in an effort to balance corrections
to the identified problems while preserving
important benefits of such contract vehicles.

6(c) (3) Finding: The ordering process
under task and delivery order contracts, in
some instances, occurs without rigorous
acquisition planning, adequate source selec-
tion, and meaningful competition.

6(c)(4) Finding: Agencies frequently make
significant purchases of complex services
using task and delivery orders.

7. Protest of Task and Delivery Orders

Recommendation: Permit protests of task and
delivery orders over $5 million under multiple
award contracts. The current statutory limita-
tion on protests of task and delivery orders
under multiple award contracts should be
limited to acquisitions in which the total value
of the anticipated award is less than or equal
to $5 million.
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Findings Recommendations

5. Pricing of Commercial Contracts by
Commercial Buyers

Finding: Commercial buyers rely on competi-
tion for the pricing of commercial goods and
services. They achieve competition by care-
fully defining their requirements in a manner
that facilitates competitive offers and fixed-
price bids. In the absence of competition,
commercial buyers rely on market research,
benchmarking, and, in some cases, cost-
related data provided by the seller to deter-
mine a price range.

8. Pricing When No or Limited
Competition Exists

Recommendation: For commercial items,
provide for a more commercial-like approach to
determine price reasonableness when no or lim-
ited competition exists. Revise the current FAR
provisions that permit the government to require
“other than cost or pricing data” to conform

to commercial practices by emphasizing that
price reasonableness should be determined by
competition, market research, and analysis of
prices for similar commercial sales. Move the
provisions for determining price reasonableness
for commercial items to FAR Part 12 and de-link
it from FAR Part 15.

Establish in FAR Part 12 a clear preference
for market-based price analysis but, where

the contracting officer cannot make a deter-
mination on that basis (e.g., when no offers
are solicited, or the items or services are not
sold in substantial quantities in the commercial
marketplace), allow the contracting officer to
request additional limited information in the
following order: (i) prices paid for the same

or similar commercial items by government
and commercial customers during a relevant
period; or, if necessary, (i) available informa-
tion regarding price or limited cost related
information to support the price offered such
as wages, subcontracts, or material costs. The
contracting officer shall not require detailed
cost breakdowns or profit, and shall rely on
price analysis. The contracting officer may not
require certification of this information, nor may
it be the subject of a post-award audit.

9. Time Required for Commercial
Services Contracts

Finding: Commercial buyers can award a
contract for complex services acquisitions in
about six months, depending on the size of the
acquisition and how much work is necessary
for requirements definition. For larger con-
tracts, if the process begins with requirements
definition, the total cycle time to award may be
six to twelve months. If some market research
and requirements definition has been done in
advance, commercial buyers stated they could
get under contract in three to six months, even
for larger contracts.

9. Improving Government Market Research

Recommendation: GSA should establish a
market research capability to monitor services
acquisitions by government and commercial
buyers, collect publicly available informa-

tion, and maintain a database of information
regarding transactions. This information
should be available across the government to
assist with acquisitions.
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Findings Recommendations

11. Unequal Treatment of the
Contracting Parties

Findings: The failure to provide equal treat-
ment for both parties to a government contract
is inconsistent with commercial practices.
Equal treatment should be afforded to the
government and contractors in contractual
provisions unless the Constitution of the
United States or special considerations of the
public interest require otherwise.

10. Unequal Treatment of the
Contracting Parties

(a) Recommendation: Legislation should be
enacted providing that contractors and the
government shall enjoy the same legal pre-
sumptions, regarding good faith and regularity,
in discharging their duties and in exercising
their rights in connection with the performance
of any government procurement contract, and
either party’s attempt to rebut any such pre-
sumption that applies to the other party's con-
duct shall be subject to a uniform evidentiary
standard that applies equally to both parties.

(b) Recommendation: In enacting new statu-
tory and regulatory provisions, the same rules
for contract interpretation, performance, and
liabilities should be applied equally to contrac-
tors and the government unless otherwise
required by the United States Constitution or
the public interest.

4. Contract Terms and Conditions Used in
Commercial Contracts

Finding: Large commercial buyers generally
require sellers to use the buyers’ contracts
which include the buyers’ standard terms and
conditions. This allows all offerors to compete
on a common basis. The use of standard
terms and conditions streamlines the acquisi-
tion process, making it easier to compare
competing offers, eliminating the need to
negotiate individual contract terms with each
offeror, and facilitating contract management.
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. Background: Government Efforts to Use
Commercial Practices

A. Introduction

Acquisition and process reform has been the subject of numerous studies and imple-
mentation efforts over the past four and a half decades.! A decade ago, following up on the
Packard Commission Report, internal Department of Defense (“DoD”) initiatives and the
work of the Section 800 Panel, and the National Performance Review (“NPR”) Report, the
Federal Acquisition Streamlining Act of 1994 (“FASA”)? and the Federal Acquisition Reform
Act (“FARA”)? were enacted. The studies, FASA and FARA, were an effort to make the federal
procurement process more commercial-like and to simplify the federal procurement pro-
cess with the expectation that a simpler and more commercial-like process would increase
government access to private sector technology and the growing private sector development
of technology-related services. The reforms of the mid-1990s adopted some commercial
practices in government procurement and encouraged the purchase of commercial prod-
ucts and services rather than acquisitions tailored to unique government specifications in
the belief that this approach would give the government access to commercial solutions,
reduce the cost of major systems, improve the overall quality of contractor performance,
and shorten the time it takes to purchase goods and services that support agency missions.
Those reforms have expanded the definition of commercial items to encompass not only
goods, but virtually all types of services.*

The most significant acquisition reform involving commercial items and services was
FASA, which became law on October 13, 1994, following the 800 Panel Report and the
NPR. This law was intended, among other purposes, to make it easier for the government
to acquire goods and services from the commercial marketplace. FASA made a wide range
of changes in acquisition policy and procurement law by exempting purchases of com-
mercial products from several statutes, while expanding the definition of a “commercial
product.” FARA made additional statutory changes, such as exempting commercial items
from certain cost disclosure and cost accounting standards that discouraged commercial
companies from doing business with the government. Building on more than 20 years
of work by the Commission on Government Procurement,’ the Packard Commission,®
the Section 800 Panel,” and the NPR,® FASA and FARA set the stage for simplifying the

! See Def. Acquisition Performance Assessment Report, App. E (Jan. 2006). (Citing 128 acquisition-
related studies that preceded it.).

2 Pub. L. No. 103-355, 108 Stat. 3243 (1994); codified at 41 U.S.C. § 403.
3 Pub. L. No. 104-106, 110 Stat. 186 (1996).
* Ashton B. Carter & John P. White, Keeping the Edge, Managing Defense for the Future 170-71 (MIT Press 2001).

> Report of the Comm'n on Gov't Procurement (Dec. 1972). For specific discussion of commercial
products, see id. Vol. 3, Pt. D, Acquisition of Commercial Products.

¢ The President’s Blue Ribbon Comm’'n on Def. Mgmt, A Quest for Excellence: Final Report to the
President and Appendix (June 1986) (hereinafter referred to as the “Packard Commission Report”).

7 The Advisory Panel on Streamlining and Codifying Acquisition Laws (known as the Section 800
Panel) was created in response to Section 800 of the National Defense Authorization Act for Fiscal Year
1991, Pub. L. No. 101-510.

8 Report of the Nat'l Performance Review, Reinventing Procurement PROC 13, Ch. 3 (Sept. 7, 1993).
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process for entering into contracts and attempting to align government contracting more
closely with commercial practices.’

In the late 1980s and early 1990s, senior government officials, including the Secretary
of Defense and the Vice President, were concerned that the government was paying too
much and not obtaining the latest technology because of regulatory impediments.’® Key
concerns cited were military-unique requirements and complex regulatory requirements
associated with cost-based contracting such as the Truth in Negotiations Act (“TINA"),
government-specific Cost Accounting Standards (“CAS”), and associated reporting, audit-
ing, and oversight mechanisms." Other concerns cited in the NPR were burdensome
rules for smaller purchases.’? As discussed below, for acquisitions of commercial items
the presumption in FASA and FARA is that a fair and reasonable price should be deter-
mined by reference to the market, rather than by examination of a seller’s costs. FASA
and FARA focused on obtaining the benefits of the commercial marketplace through
competition, historical pricing, benchmark pricing, etc. However, in circumstances where
market forces are not active, this presumption is questionable.!

In 1986, the Blue Ribbon Commission on Defense Management, chaired by former
Deputy Secretary of Defense David Packard, highlighted the need for DoD to expand its
use of commercial products and processes and to eliminate barriers that discouraged appli-
cation of innovative technology to DoD contracts.!* The Packard Commission’s recom-
mendations clearly focused on the power of the commercial marketplace to produce more
cheaply than the defense acquisition system.!> The report also contained a separate section
on competition wherein the Commission noted that foremost among commercial practices
is competition, “which should be used aggressively in the buying of systems, products and
professional services.”!°

In January 1993, the Section 800 Panel, which specifically focused on laws affecting
defense procurement, published its 1800-page report that made recommendations in the
areas of procurement reform, electronic commerce, and military specifications, among
others. The 800 Panel proposed a new approach to the acquisition of commercial items,
both as end items and as components in defense-unique products. The 800 Panel specifi-
cally proposed: stronger policy language favoring the use of commercial and nondevelop-
mental items; a new statutory definition of commercial items; an expanded exemption for
“adequate price competition” in the Truth in Negotiations Act; and relief from inappropri-
ate requirements for cost or pricing data when a competitively awarded contract for com-
mercial items or services is modified; new exemptions to technical data requirements in
commercial item acquisitions; and relief from “Buy American” restrictions. The 800 Panel

° Carter, supra note 4, at 170-71.
10 See National Performance Review Report: Foster Reliance on the Commercial Marketplace (Sept. 14, 1993).

' This concern is reflected in the Packard Commission Report, the Section 800 Panel, created by
Congress, and the National Performance Review Report.

12 Report of the Nat'l Performance Review, PROC09: Lower Costs and Reduce Bureaucracy in Small
Purchases Through the Use of Purchase Cards (1993 ).

13 See U.S. GAO, DoD Contracting: Efforts Needed to Address Air Force Commercial Acquisition Risk, GAO-
06-995, 2-3 (Sept. 2006).

14 See Packard Comm’n Report.

15 Packard Comm’'n Report at 60.

16 Packard Comm’'n Report at 62.
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also proposed creation of a new subpart in Title 10 for commercial item acquisitions, pro-
viding for exemptions from statutes that create barriers to the use of commercial items and
including provisions on pricing, documentation, and audit rights tailored for commercial
item acquisition.'”

The Defense Science Board issued a report entitled “Defense Acquisition Reform” in
July 1993. The report urged adoption of the recommendations of the Section 800 Panel.
The Board also recommended: moving away from cost-based acquisition; using functional
specifications to encourage commercial solutions; and adopting commercial practices for
treatment of intellectual property.!

Later, on February 24, 1994, Defense Secretary William Perry set forth his vision for
simplification of the way the Pentagon buys military systems in a report titled “Acquisi-
tion Reform: A Mandate for Change.” * Dr. Perry was particularly concerned that the use
of detailed military specifications limited competition, stifled innovation, increased costs,
and delayed the fielding of new systems.?® To correct that, Dr. Perry issued a memorandum
entitled “Specifications and Standards—A New Way of Doing Business” on June 29, 1994.
Also known as the “Perry Memo,” it reversed DoD policy by directing the military services
“to use performance and commercial specifications and standards in lieu of military speci-
fications and standards, unless no practical alternative exists to meet the user’s needs.”? It
also directed military acquisition programs to reduce their oversight, employing process
controls in place of extensive testing and inspection.??

The Panel’s Commercial Practices Working Group was privileged to meet with Dr. Perry
and to discuss his experience on the Packard Commission, his memorandum, and his
efforts to implement commercial practices. He explained that as a member of the Packard
Commission he became concerned about the inability of the defense acquisition system
to obtain current technology for semi-conductors. He said that when he became Secretary
of Defense and issued his memorandum, his focus was on semi-conductors. He noted that
when he was Secretary of Defense, DoD was behind in its use of semi-conductors. Dr. Perry
was focused on how to buy semi-conductors and related technology without paying exor-
bitant prices for them. He had observed that industry had already created semi-conductors
that were adequately rugged. Therefore, he was particularly concerned about the impact of
military specifications on the cost of technology—he saw potential savings of one to two
billion dollars per year, just in semi-conductors.?

Around the same time, the manner in which the DoD acquired information technol-
ogy (“IT”) changed. The Information Technology Management Reform Act of 1996 (Divi-
sion E of the Clinger-Cohen Act) sought to leverage commercial IT advances by calling for
“modular contracting” in which acquisitions are “divided into several smaller acquisition

17 See Streamling Defense Acquisition Laws: Report of the Acquisition Law Advisory Panel to the United States
Congress 8-18 (1993).

18 See Report of the Defense Science Board Task Force on Defense Acquisition Reform (July 1993).

19 Carter, supra note 4, at 171-72.

20 William Perry, DoD, AAP Commercial Practices Working Group meeting (May 22, 2006).

21 Memorandum from Secretary of Defense William Perry to Secretaries of the Military Departments, et
al., Specifications & Standards — A New Way of Doing Business (June 29, 1994).

2 Id.
23 Perry meeting, AAP Commercial Practice Working Group (May 22, 2006).
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increments that [1] are easier to manage individually. . ., [2] enhance the likelihood of achiev-
ing workable solutions. . ., [3] [are] not dependent on any subsequent increment. . ., and [4]
take advantage of any evolution in technology or needs.”*

While FASA and FARA changed the federal acquisition landscape to improve access
to commercial markets and to allow the government to function more like a commercial
buyer in some respects by reducing regulatory barriers, as discussed further below, the gov-
ernment is nonetheless not a commercial buyer. The ways in which the government differs
from a commercial buyer are many, but to take some obvious examples:

e As discussed above, the government’s source of funding is taxpayer — public funds. That
source of funding is subject to constitutional and legal restrictions that impose burdens
on government managers to which the private sector is not subject. Annual appropria-
tions, which frequently are not enacted into law after the fiscal year has already started,
and fiscal procedures that distribute funds within an agency, often delay the availability
of funds and shorten the time period that government managers have to conduct com-
petitive procurements and obligate funds. Private sector buyers are not limited to annual
appropriations for planning and implementing their acquisitions.

e The government is not accountable from a profit and loss standpoint for its performance.
Success in government is measured by different standards e.g., successful mission accom-
plishment, which features national security, defense, and homeland security missions.
Market-based pressures that strongly influence commercial company performance are
not present. Private companies can change and adapt their practices to reflect market
trends as they evolve. The government changes its practices by statute and regulation.

e Government is committed to a host of social and economic programs that are largely
implemented through discretionary expenditures divided between grants and the pro-
curement system, such as preference programs for small and disadvantaged businesses of
various types; environmentally friendly products; handicap accessible products, services
and buildings; and many others. This means the government may purchase services or
goods from a more costly provider in furtherance of broader social policy goals. And
compliance with some of these requirements is subject to an audit and compliance
regime by a variety of federal agencies.

e The government has its own regulatory intellectual property (“IP”) regime that is signifi-
cantly different from the private sector. The private sector focuses on development and
protection of IP and has significant legal remedies for protecting the value of its IP. The
government, on the other hand, focuses on its rights to use IP without restriction for gov-
ernment purposes, which may involve giving a company’s IP to a competitor, if necessary,
for a government mission. The differing approaches often conflict when the government
acquires commercial items.

e The government is subject to trade policy restrictions that limit the sources for its materials
and products.

e The disputes mechanism for government contractors is limited to monetary remedies
under the Contract Disputes Act. In the private sector, parties are free to bring claims
in court, including seeking equitable remedies, or to negotiate contract provisions for
alternative resolution.

24 Pub. L. No. 104-106, § 5202, 110 Stat. 186, 690 (1996).
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e Even in the “commercial” area, the government has the right to audit, investigate, and
bring civil or criminal fraud claims against a contractor.

It is in the context of the changes directed at making the government’s acquisition
process more commercial that the Panel has done its analysis. The Panel began its efforts
by reviewing relevant laws, regulations, and procurement policies relating to use of com-
mercial practices by the government. It further identified and reviewed reports and studies
from the Government Accountability Office ("GAQO”), the Inspectors General of DoD and
the General Services Administration. The Panel examined other studies and analyses such
as the Defense Acquisition Performance Assessment and the study of Price-Based Acquisi-
tion performed by the Rand Corporation for the Air Force. The Panel also reviewed other
literature and background studies on the topic of commercial practices in services acquisi-
tion. The Panel attempted to seek the views of all stakeholders i.e., the government users
and buyers, the holders of government contracting vehicles, and the contractor community.

Significantly, the Panel attempted to ascertain current commercial practices, particu-
larly for services acquisition by large commercial buyers of services and the professionals
that support the procurement process for those companies. The Panel gained a heightened
awareness that there exists in the private sector a large, vigorous, and rapidly-growing mar-
ket for the acquisition of professional services, particularly IT, and IT-heavy business man-
agement and financial services. When large, private-sector companies acquire services, they
may engage in an “outsourcing” transaction. For example, a company may seek a vendor to
manage its IT resources, its human resources department, or support financial institutions
transaction processes. In some outsourcing transactions, a company may acquire vendor
services to support its own performance of such functions.

American corporations are hiring services vendors, both domestic and foreign, at a
rapid pace to drive down costs and improve their profitability. These companies are sup-
ported, both internally and externally, in their procurement processes by highly trained
and experienced executives and consultants. Indeed, there are services acquisition special-
ists who work only in the private sector. Moreover, major private-sector buyers are acquir-
ing services from many of the same companies who sell services to the government. The
Commercial Practices Working Group and the Panel set out to learn as much as possible
about the acquisition processes used by large private sector buyers. The Working Group
met over 40 times in 17 months. The full Panel also heard directly from a number of pri-
vate sector buyers about their acquisition practices. At the same time, the Panel recognized
that the government has created its own set of practices that it identifies as “commercial,”
characterized by FAR Part 12, use of interagency and indefinite delivery indefinite quantity
(“IDIQ") contracts, the GSA Multiple Award Schedule (“MAS”), and relief from submission
of certified cost or pricing data.

The questions upon which the Panel has focused include: (1) how the government can
take advantage of commercial practices; (2) what is working and what is not in the current
government “commercial” framework, and how that compares to what the commercial
market is doing now; (3) how the government’s commercial-like practices can be refined
and improved by reference to current commercial best practices; and (4) how to strike
the right balance to obtain access to commercial markets while achieving mission perfor-
mance, honoring various social policy goals, and obtaining a reasonable level of oversight
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to protect the government from fraud and abuse (recognizing that the government will
never be a truly commercial buyer). These are significant questions to have tackled, and
the expectation is that this debate will continue for some time. However, it is very useful,
a decade out from FASA and FARA, to benchmark current commercial best practices based
on the huge volume of private sector services transactions and to compare the current gov-
ernment “commercial” approach.

B. “Commercial ltems” and Commercial Practices:
Definition and Procurement Policies

The term “commercial items” has evolved as various acquisition reforms have
attempted to simplify government procurement and to harness the efficiency of the com-
mercial marketplace. As the Section 800 Panel observed, “a primary purpose of defining a
commercial item [is] to be able to exempt items so defined from the reach of [statutes and
regulations that] have created barriers to the acquisition of commercial items.”**> Accord-
ingly, this categorical approach to procurement consists of four components: (1) the gate-
way definition of “commercial items;” (2) the application of the definition to a particular
item or service; (3) the determination of the appropriate pricing mechanism; and (4) the
preferences and exemptions afforded to such items as qualified supplies or services.

1. Statutory Definition: “Commercial ltems”

The current statutory definition for “commercial items” is set out in the Office of
Federal Procurement Policy Act.?® Tt includes tangible items of the type traditionally used
by the public, but it also includes items that have evolved from tangible commercial
items and items that have been modified through processes traditionally available to the
general public or in such a way that does not significantly alter the nongovernmental
function of the item. Notwithstanding the use of the term “items,” the definition also
embraces two forms of services: (1) services in support of tangible, commercial items,
and (2) standalone services, provided that such services are offered and sold competi-
tively in substantial quantities based on established catalog or market prices. In full, the
current statutory definition provides:

The term “commercial item” means any of the following:

(A) Any item, other than real property, that is of a type customarily used by
the general public or by nongovernmental entities for purposes other than
governmental purposes, and that—

(i) has been sold, leased, or licensed to the general public; or

(ii) has been offered for sale, lease, or license to the general public.

(B) Any item that evolved from an item described in subparagraph (A)
through advances in technology or performance and that is not yet
available in the commercial marketplace, but will be available in the

25 Streamlining Defense Acquisition Laws: Report of the Acquisition Law Advisory Panel to the United States
Congress at 8-18 (Jan. 1993) (hereinafter “Acquisition Law Advisory Panel Report”).

20 41 US.C. § 403(12).
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commercial marketplace in time to satisfy the delivery requirements
under a Federal Government solicitation.

(C) Any item that, but for—
(i) modifications of a type customarily available in the commercial
marketplace, or
(ii) minor modifications made to meet Federal Government requirements,
would satisfy the criteria in subparagraph (A) or (B).

(D) Any combination of items meeting the requirements of subparagraph
(A), (B), (C), or (E) that are of a type customarily combined and sold in
combination to the general public.

(E) Installation services, maintenance services, repair services, training services,
and other services if—

(i) the services are procured for support of an item referred to in sub-
paragraph (A), (B), (C), or (D), regardless of whether such services
are provided by the same source or at the same time as the item; and

(ii) the source of the services provides similar services contemporaneously
to the general public under terms and conditions similar to those
offered to the Federal Government.

(F) Services offered and sold competitively, in substantial quantities, in
the commercial marketplace based on established catalog or market prices
for specific tasks performed or specific outcomes to be achieved and under
standard commercial terms and conditions.

(G) Any item, combination of items, or service referred to in subpara-
graphs (A) through (F) notwithstanding the fact that the item, combina-
tion of items, or service is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor.

(H) A nondevelopmental item, if the procuring agency determines, in
accordance with conditions set forth in the Federal Acquisition Regulation,
that the item was developed exclusively at private expense and has been
sold in substantial quantities, on a competitive basis, to multiple State and
local governments.?”

2. Statutory Preferences and Exemptions for “Commercial Items”?®
In enacting FASA% in 1994 and FARA in 1996,* Congress established a prefer-
ence for the acquisition of “commercial items”* and provided exemptions from many

77 41 U.S.C. § 403 (12).

28 See Appendix A of this chapter for a redline tracing the evolution in the definition of
“Commercial Items.”

2 Pub. L. No. 103-355, 108 Stat. 3243 (1994).
30 Pub. L. No. 104-106, div. D, tit. XLII, 110 Stat. 649.
310 U.S.C. § 2377 (codifying preferences).
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of the cost-based procurement requirements, including TINA’s cost or pricing data
requirements? and certain cost accounting standards.® In addition, Congress provided
exemptions from many government-unique laws that were perceived as barriers to the
procurement of “commercial items.”3*

C. Legislative and Regulatory Origins

To fully understand the contemporary usage of the term “commercial items,” it is nec-
essary to consider its origins—as a component of the larger development of modern acqui-
sition policy and as a reaction to perceived problems associated with those policies. Federal
acquisition policy incorporates three core principals: (1) conducting procurements com-
petitively whenever practicable so that the government receives quality goods and services
at a fair price and interested parties have a reasonable opportunity to compete; (2) main-
taining the transparency of the acquisition process; and (3) ensuring that the government’s
acquisition process has, and is seen as having, integrity.

1. The Origins of Current Government “Commercial” Practices

The start of the modern acquisition era is appropriately demarcated by the end of the
Second World War.** In the immediate aftermath, Congress enacted the framework for
modern acquisition procedures: the Armed Services Procurement Act of 19473¢ and its
civilian counterpart, the Federal Property and Administrative Services Act of 1949.% For
the most part, current federal acquisition policy developed from this framework—though
it was shaped, to a great extent, by the unique concerns of the second half of the twen-
tieth century, including the large peacetime military establishments associated with the
Cold War, the federal government’s expanding role in the domestic sphere, the rapid
development of civilian and military technologies, and the equally rapid expansion of
government spending.>®

While the government sought to acquire more services and supplies—in particular, the
newly emerging aerospace and electronic technologies of the 1950s and 1960s—the pro-
curement system was becoming exponentially more complex.** These trends proved pro-
hibitive to achieving all of the government’s principal goals outlined above: the complexity
discouraged competitive participants and there was concern that the volume of negotiated

210 U.S.C. § 2306a(b)(1)(B).

341 U.S.C. § 422(f)(2)(B)(i)-

34 See Pub. L. No. 103-355, § 8105, 108 Stat. 3243, 3392. See also Pub. L. No. 104-106, div. D, tit. XLII,
§ 4203, 110 Stat. 642, 654-55 (rendering inapplicable certain procurement laws regarding commercially
available off-the-shelf items). The Federal Acquisition Reform Act was renamed the “Clinger-Cohen Act”
by the Omnibus Consolidated Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, tit. VIII, §
808, 110 Stat. 3009, 3009-393 (1996).

35 [t appears that the stresses of war are equally beneficial for the advancement of federal procurement
policies as they are for medicine. As the 1972 Commission on Government Procurement explained, “The
most significant developments in procurement procedures and policies have occurred during and soon
after periods of large-scale military activity.” Comm'n on Gov't Procurement Report, Vol. 1 at 163 (1972).

3¢ Pub. L. No. 80-413, 62 Stat. 21 (1948) (codified as amended at 10 U.S.C. § 2301 et seq.).
37 Pub. L. No. 81-152, 63 Stat. 377 (1949) (codified as amended at 40 U.S.C. § 471 et seq.).
38 S. Rep. No. 103-259, at 1-2 (1994), as reprinted in 1994 U.S.C.C.A.N. 2561, 2562.

3 Comm'n on Gov't Procurement Report, Vol. 1 at 177-78 (1972).

46



acquisitions made it increasingly difficult for the government to safeguard itself against
inflated cost estimates in negotiated contracts.*

2. The Commercial ltem Exemption from the Original Truth in Negotiations Act

In 1962, Congress enacted Public Law 87-653 to facilitate fair price terms in non-
competitive contracts.*! The law amended the Armed Services Procurement Act to require
“oral or written discussions” with all firms “within a competitive range” and promoted
the use of advertising over single-party negotiated contracts—all in an effort to increase
competition. The law also contained a provision requiring contractors to submit and cer-
tify detailed cost or pricing data to provide the government with sufficient information to
negotiate a fair price—now popularly referred to as TINA.*

TINA excepted certain acquisitions from its requirements for certified cost or pricing
data, including acquisitions that involved “commercial items sold in substantial quantities
to the general public.” In full, the exception clause stated:

Provided, That the requirements of this subsection need not be applied to contracts or
subcontracts where the price negotiated is based on adequate price competition, estab-
lished catalog or market prices of commercial items sold in substantial quantities to the
general public, prices set by law or regulation or, in exceptional cases where the head of the
agency determines that the requirements of this subsection may be waived and states in
writing his reasons for such determination.*

TINA was the first statute to use the term “commercial items.” To qualify under the
“commercial item” exception—and avoid TINA’s data submission requirements—a con-
tractor had to proffer established catalog or market prices “sold in substantial quantities to
the general public.” The definition did not encompass modification or development, and
it did not apply to items not yet sold to the general public, even if those items were being
developed for use by the general public.

3. The Commission on Government Procurement

During the 1960s and 1970s, the federal acquisition system was perceived as being
plagued by cost overruns, inefficiencies, and burdensome government specifications. A
1970 GAO study of 57 major DoD systems found 38 systems with at least a 30 percent
cost increase from the point of contract award.** Although this percentage was historically
consistent with past cost overruns, the sheer volume of government contracting yielded

40 Id. at 178. See also S. Rep. No. 87-1884 (1962), as reprinted in 1962 U.S.C.C.A.N. 2476. [Note: prior
to 1984 enactment of the Competition In Contracting Act, the Armed Services Procurement Act and the
Federal Property and Administrative Services Act relied on sealed bidding for competition. Negotiated
procurement was permitted, but as an exception to formal advertising requiring a written justification.
While competition for negotiated procurements was required, if practicable, negotiated contracts were
frequently noncompetitive.| See S. Rep. No. 98-50 (1983), as reprinted in 1984 U.S.C.C.A.N. 2174-84.

4 S. Rep. No. 87-1884 (1962), as reprinted in 1962 U.S.C.C.A.N. 2476.

42 Public Law 87-653 may have actually discouraged increased participation and competition among
vendors. The 1993 Report of the Acquisition Law Advisory Panel (“Section 800 Panel”) argued that TINA
“greatly impedes commercial buying.” Acquisition Law Advisory Panel Report at 8-6.

43 Pub. L. No. 87-653, 76 Stat. 528, 529 (1962) (emphasis in original).

4 U.S. GAO, Status of the Acquisition of Selected Major Weapon Systems, B-163058, Ch. 2 at 12 (1970);
Comm’'n on Gov't Procurement Report, Vol. 1 at 182.
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staggering dollar amounts that proved unpalatable.*> Government-unique specifications
also proved a major impediment to the efficient procurement of otherwise suitable, com-
mercially developed products and services. By way of a popular illustration, the military
specifications for fruitcake once ran eighteen pages.*®

In 1969, Congress established the Commission on Government Procurement to study
and recommend to Congress methods “to promote [the| economy, efficiency, and effective-
ness” of procurement by the executive branch.*” The Commission’s authority subsequently
was extended,”® and in 1972 it issued its report to Congress. Among its many recommenda-
tions, the Commission advocated for the creation of the Office of Federal Procurement Policy
and the consolidation of federal acquisition regulations, leading to the passage of the Office
of Federal Procurement Policy Act of 1974 and, ultimately, the promulgation of the Federal
Acquisition Regulation.*

The idea that the federal government could benefit from the broader use of commercial
items did not go unnoticed by the Commission in its 1972 Report. In fact, the Commission
urged Congress to promote the acquisition of commercial products over “Government-
designed items to avoid the high cost of developing unique products.”*® This recommenda-
tion, however, did not lead to appreciable statutory reforms—at least, not in the 1970s.

4. DoD Directive 5000.37

In 1978, the DoD issued its Acquisition and Distribution of Commercial Products
(“ADCOP”) directive, “which sought to facilitate the acquisition of commercial products
by eliminating government specifications and contract clauses that did not reflect commer-
cial practices.”” During its implementation of ADCOP, DoD sought “to establish qualified
commercial products lists,” but “[t]his aspect of ADCOP was blocked by Congress because
it would have precluded small businesses that sold only to DoD from continuing to sell
their products as commercial products.”*? At the same time, “various elements within DoD
began assessing how commercial and foreign subsystems and components might be used
in weapons systems.”*3

5. 1984 Congressional Reforms
In 1984, Congress passed the Competition in Contracting Act (“CICA”"),>* which was
designed “to establish a statutory preference for the use of competitive procedures in

5 Id.

16 Stephen Barr, ‘Reinvent’ Government Cautiously, Study Urges, Wash. Post, July 28, 1993, at A17, citing
Brookings Institute Study. Of course, that should be understood in the context that the government buys
fruitcakes by the truckload (quite different from the “Joy of Cooking” recipe identified in the article).

47 Pub. L. No. 91-129, 83 Stat. 269 (1969).

48 pub. L. No. 92-47, 85 Stat. 102 (1971).

4 Pub. L. No. 93-400, 88 Stat. 796 (1974).

50 Acquisition Law Advisory Panel Report at 8-3 (citing Comm'n on Gov't Procurement Report, Pt. D).

51 Id. (citing DoD Directive 5000.37 (Sept. 29, 1978)).

52 [d. at 3 n.6 (citing W.T. Kirby, Expanding the Use of Commercial Products and “Commercial-Style”
Acquisition Techniques in Defense Procurement: A Proposed Legal Framework, Packard Comm'n Report). The
small business restrictions from pre-qualification were lifted from the NDAA in 1986; however, qualified
bidder lists remained impermissible pursuant to the passage of the Competition in Contracting Act in 1984.

5 Id. at 3.

5 Pub. L. No. 98-369, div. B, tit. VII, 98 Stat. 494, 1175 (1984).
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awarding federal contracts for property or services, to impose restrictions on the awarding
of noncompetitive contracts, and to permit federal agencies to use the competitive method
most conducive to the conditions of the contract.”*® In addition to representing the first
major amendments to the Armed Services Procurement Act of 1947 and the Federal Prop-
erty and Administrative Services Act of 1949, CICA contained a specific provision requir-
ing federal agencies to “promote the use of commercial products whenever practicable.”*°
CICA also provided a statutory basis for multiple award schedule contracting.>” CICA
deemed the GSA Schedules to meet the definition of “competitive procedures” provided
that (1) participation in the program is open to all responsible sources, and (2) orders
and contracts under the schedules result in the lowest overall cost alternative to meet the
government’s needs.*®

Following the passage of CICA, Congress enacted the Defense Procurement Reform Act as
a component of the National Defense Authorization Act for Fiscal Year 1985.> The 1985 Act
was designed to curb abuses, then brought to light, regarding the acquisition of military parts
and supplies.®® For example, during the course of congressional investigations, the House
Committee on Armed Services discovered an Air Force report that attempted to explain “how
a diode which cost a contractor $0.04 was billed to the government at $110.34.”°' In an effort
to reduce these excessive payments, Congress directed DoD to use “standard or commercial
parts . . . whenever such use is technically acceptable and cost effective.”*?

6. The President’s Blue Ribbon Commission on Defense Management

In 1986, President Reagan established the Packard Commission to make recommenda-
tions to improve defense management.®

In a now familiar passage, the Packard Commission Report stated:

DoD should make greater use of components, systems, and services avail-
able “off-the-shelf.” It should develop new or custom-made items only
when it has been established that those readily available are clearly inad-
equate to meet military requirements. *

No matter how DoD improves its organization or procedures, the defense
acquisition system is unlikely to manufacture products as cheaply as the
commercial marketplace. DoD cannot duplicate the economies of scale pos-
sible in products serving a mass market, nor the power of the free market
system to select and perpetuate the most innovative and efficient producers.

55 S. Rep. No. 98-50, at 1 (1984), as reprinted in 1984 U.S.C.C.A.N. 2174.

56 Pub. L. No. 98-369, div. B, tit. VII, 98 Stat. 494, 1186 (1984).

57 H.R. Conf. Rep. No. 98-861, at 1423 (1984), as reprinted in 1984 U.S.C.C.A.N. at 2110-11.
% 41 US.C. § 259.

5 Pub. L. No. 98-525, tit. XII, 98 Stat. 2492, 2588 (1984).

50 See id.

' H.R. Rep. No. 98-690, at 10 (1984), as reprinted in 1984 U.S.C.C.A.N. 4237, 4241.

2 Pub. L. No. 98-525, tit. XII, § 1202, 98 Stat. 2492, 2588-89 (1984).

3 Packard Comm'n Report.

¢4 Packard Comm’n Report, at 60 (emphasis removed).
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Products developed uniquely for military use and to military specifications
generally cost substantially more than their commercial counterpatrts. . . . ®

A case in point is the integrated circuit or microchip. . . . This year DoD will
buy almost $2 billion worth of microchips, most of them manufactured to
military specifications. The unit cost of a military microchip typically is three
to ten times that of its commercial counterpart. This is a result of the exten-
sive testing and documentation DoD requires and of smaller production

runs. (DoD buys less than ten percent of the microchips made in the U.S.)
Moreover, the process of procuring microchips made to military specifications
involves substantial delay. As a consequence, military microchips typically lag a
generation (three to five years) behind commercial microchips.*®

The Packard Commission also noted that the same principle—the expanded use of
commercial items—could apply to a wide variety of products, but also to services, including
professional services.®” As set forth in the Introduction, the Packard Commission contained
a discussion of competition as a “foremost” commercial practice that should be aggressively
used in the acquisition of “systems, products, and professional services.”*®

7. Congressional Directives of the Late 1980s and Early 1990s

Shortly after the Packard Commission issued its final report in 1986, Congress amended
Title 10 of the United States Code to add a provision mandating that DoD use “nonde-
velopmental items” where those items would meet DoD’s needs.*” The act defined “non-
developmental items” to include “any item of supply that is available in the commercial
marketplace.”” The provision also required DoD to define its requirements in functional or
performance terms and define requirements such that “nondevelopmental items may be pro-
curement to fulfill such requirements.”” The provision also included in the definition “any
item of supply” that “requires only minor modifications in order to meet the requirements
of the procurement agency” and “any item of supply that is being currently produced,” but is
either “not yet in use” or “is not yet available in the commercial marketplace.””? According to
a committee report that accompanied this legislation, it was Congress’s intent to break DoD’s
“long standing bias to use detailed military specifications.””?

Based on concerns over DoD’s “lack of progress in eliminating barriers to the pro-
curement of [nondevelopmental items],””* in 1989 Congress issued another set of
directives—this time requiring DoD to issue streamlined regulations governing the

5 Packard Comm'n Report, at 60.
¢ Id.

7 Id. at 61.

%8 Id. at 62.

® National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 907, 100 Stat. 3816,
3917 (1986).

*Id.

o Id.

7 Id.

73 S. Rep. No. 99-331, at 265 (1986), as reprinted in 1986 U.S.C.C.A.N. 6413, 6460.

74 H.R. Conf. Rep. No. 101-331, at 612 (1989), as reprinted in 1989 U.S.C.C.A.N. 977, 1069.
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acquisition of nondevelopmental and commercial items.” These mandates—part of the
Defense Authorization Act for Fiscal Years 1990 and 1991 —also required DoD to lessen
TINA's cost or pricing data submission requirements.”® However, Congress failed to
amend TINA'’s statutorily defined exceptions, making it difficult for DoD to provide relief
through regulatory changes.”” Finally, in 1990, Congress again directed DoD to prioritize
the use of nondevelopmental items.”

8. DFARS Parts 210 and 211

In response to these congressional directives, DoD promulgated Parts 210 and 211 of
the Defense Federal Acquisition Regulation Supplement (“DFARS”) in 1991.7 Part 210
offered a definition and a preference for “nondevelopmental items,”*® while Part 211 con-
tained an early predecessor to the modern statutory definition of “commercial items.”®! In
pertinent part, the definition in Part 211 provided:

(a) Commercial items means items regularly used in the course of normal
business operations for other than Government purposes which:
(1) Have been sold or licensed to the general public;
(2) Have not been sold or licensed, but have been offered for sale
or license to the general public;
(3) Are not yet available in the commercial marketplace, but will be
available for commercial delivery in a reasonable period of time;
(4) Are described in paragraph (1), (2), or (3) that would require
only minor modification in order to meet the requirements of the
procuring agency.®

The DFARS definition represented a departure from TINA's circumscribed concep-
tion of a commercial item. In contrast to TINA, which required that commercial items be
based on established catalog or market prices “sold in substantial quantities to the gen-
eral public,”® Part 211 included items that were “offered for sale or license to the general
public” and items that eventually would “be available for commercial delivery.”** In addi-
tion, Part 211 contained a general provision, which permitted an item to still qualify as a
“commercial item” even if it required “minor modification in order to meet the require-
ments of the procuring agency.”%

7> National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 824(b),
103 Stat. 1352, 1504-05 (1989).

6 1d.
7710 U.S.C. § 2306a(b)(1)(B).

78 National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 814, 104 Stat. 1485,
1595 (1990).

7 56 Fed. Reg. 36,315, 36,315-17 (July 31, 1991) (codified at 48 C.ER. Ch. 2 pts. 210, 211).
80 Id. at 36,315 (defining “nondevelopmental items”).

81 Compare 56 Fed. Reg. at 36,317 (defining “commercial items”), with 41 U.S.C. § 403(12) (2000)
(defining “commercial items”), and 48 C.ER. § 2.101 (2004) (also defining “commercial items”).

82 56 Fed. Reg. at 36,317.

83 Pub. L. No. 87-653, 76 Stat. 528, 529 (1962).
84 56 Fed. Reg. at 36,317 (emphasis added).

8 Id.
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9. The Section 800 Acquisition Advisory Panel

Sensing the need for significant acquisition reform, in 1990, Congress established the
Advisory Panel on Streamlining and Codifying Acquisition Laws (“Section 800 Panel”).®
The Section 800 Panel—popularly named after the section of the Act from which it derived
authority—was to review existing defense acquisition laws, make recommendations for
their repeal or revision, and prepare an acquisition code “with a view toward streamlining
the defense acquisition process.”%”

In January of 1993, the Panel issued its final report to Congress. Among its many
recommendations, the Panel proposed “a comprehensive new approach to address the
acquisition of commercial items.”3® After explaining that the patchwork of congressional
directives had failed to promote the broad use of commercial items in DoD systems, the
Panel identified several reasons for this shortfall, including (1) the failure to enact a uni-
form definition for commercial items, (2) the burdens imposed by TINA's cost or pricing
data requirements, (3) the arduous standards associated with unique socioeconomic laws
applicable only to government contractors, and (4) the ever-increasing burdens that flowed
from the myriad of federal statutes and regulations governing procurement.®’

Drawing on Part 211 of the Defense Federal Acquisition Regulation Supplement,” the
Panel proposed a uniform statutory definition for “commercial items”—

(5) The term “commercial item” means

(A) property, other than real property, which: (i) is sold or licensed to the
general public for other than Government purposes; (ii) has not been
sold or licensed to the general public, but is developed or is being
developed primarily for use for other than Government purposes; or
(iii) is comprised of a combination of commercial items, or of ser-
vices and commercial items, of the type customarily combined and
sold in combination to the general public;

(B) The term “commercial item” also includes services used to support items
described in subparagraph (A), such as installation, maintenance, repair,
and training services, whether such services are procured with the com-
mercial item or under a separate contract; provided such services are or
will be offered contemporaneously to the general public under similar
terms and conditions and the Government and commercial services are
or will be provided by the same workforce, plant, or equipment;

(C) With respect to a specific solicitation, an item meeting the criteria
set forth in subparagraphs (A) or (B) if unmodified will be deemed
to be a commercial item when modified for sale to the Government
if the modifications required to meet Government requirements (i)

8¢ Pub. L. No. 101-510, § 800, 104 Stat. 1485, 1587.
87 Id.

8 Acquisition Law Advisory Panel Report at 8-1.

8 Id. at 8-5, 8-6.

% See id. at 8-1.
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are modifications of the type customarily provided in the commer-
cial marketplace or (ii) would not significantly alter the inherent
nongovernmental function or purpose of the item in order to meet
the requirements or specifications of the procuring agency;

(D) An item meeting the criteria set forth in subparagraphs (A), (B), or (C)
need not be deemed other than “commercial” merely because sales of
such item to the general public for other than Governmental use are a
small portion of total sales of that item; and

(E) An item may be considered to meet the criteria in subparagraph (A)
even though it is produced in response to a Government drawing or
specification; provided, that the item is purchased from a company or
business unit which ordinarily uses customer drawings or specifications
to produce similar items for the general public using the same work-
force, plant, or equipment.”

“[T]he Panel believed that a primary purpose of defining a commercial item was to be
able to exempt items so defined from the reach of those statutes and implementing regu-
lations which have created barriers to the acquisition of commercial items.”*? To further
this end and to eliminate many of the shortfalls identified above, the Panel expanded Part
211’s definition to include items that were modified in a way “customarily provided in the
commercial marketplace” or in a manner that “would not significantly alter the inherent
nongovernmental function or purpose of the item.””3 More fundamentally, the definition
was expanded to include “services,” provided that those services were acquired in support
of tangible commercial items.”* The Panel tied its definition of services to a requirement
that they be offered contemporaneously to the general public under similar terms and con-
ditions and that the commercial and government services be provided by the same work-
force, plant, or equipment. The Panel thus wanted to be sure that the services had a solid
anchor in the commercial marketplace. However, the Panel did not include standalone, or
“pure,” services within the definition of a commercial item.’®

10. The Federal Acquisition Streamlining Act of 1994
Over the course of the 103rd Congress, various legislative proposals were offered in an
effort to implement the Section 800 Panel’s recommendations.’® Eventually, these efforts

o Id. at 8-17-8-18.

22 Id. at 8-18.

% Id.

% Id. at 8-17.

% Id. at 8-19. The Panel concluded that “it did not have sufficient information to recommend exempting
‘pure’ service contractors from additional Government-specific statutes and regulations.” Id. This would have
been the natural effect of including “pure services” within the definition of a commercial item.

% See Federal Acquisition Streamlining Act of 1993, S. 1587, 103 Cong. (1993) (as introduced);
Federal Acquisition Improvement Act of 1993, H.R. 2238, 103 Cong. (1993); Federal Acquisition Reform
Act of 1994, H.R. 4328, 103 Cong. (1994); Federal Acquisition Streamlining Act of 1994, S. 2206, 103
Cong. (1994); Federal Acquisition Streamlining Reform Act of 1994, S. 2207, 103 Cong. (1994); Federal
Acquisition Streamlining Act of 1993, S. 1587, 103 Cong. (1993) (enacted). Cf. Nondevelopmental
Items Acquisition Act of 1991, S. 260, 102 Cong. (1991); Federal Property and Administrative Services
Authorization Act of 1991, H.R. 3161, 102 Cong. (1991).
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yielded the Federal Acquisition Streamlining Act (“FASA”) of 1994°’—ushering in the larg-
est federal procurement changes in almost a decade.

FASA included an expansive, uniform statutory definition for “commercial items,” mostly
tracking the Section 800 Panel’s recommendations.”® The definition did contain one signifi-
cant revision, which was offered by the House of Representatives and acquiesced to by the
Senate; it included standalone services within the meaning of “commercial items.”*® Accord-
ingly, while the Section 800 Panel and the Senate would have included only “services that
are procured for support of a commercial item,”'° the House of Representatives prevailed
in including within the meaning of “commercial items” any service that is “offered and sold
competitively, in substantial quantities, in the commercial marketplace based on established
catalog prices for specific tasks performed and under standard commercial terms and condi-
tions.”!” The definition, which remains in the current statute, ties the definition of commer-
cial services to the sale of services by competitive sales in the commercial marketplace. Thus,
it links together the definition of commercial item for services with an explicit requirement
for validation through competitive sales in the commercial market.

After defining “commercial items,” Congress expressed a strong preference for their
acquisition'® and provided streamlined mechanisms to eliminate barriers to their pro-
curement.'® Likewise, by expanding the definition of “commercial items,” Congress
seemingly expanded the applicability of the exception from TINA's cost or pricing data
requirements.'™ Two years later, Congress eliminated the requirement for certified cost
or pricing data for commercial item contracts.’” However, FASA did provide that when
certified cost or pricing data were not required to be submitted, the head of the procuring
activity could require submission of “data other than certified cost or pricing data” to the
extent necessary to determine price reasonableness.'*

11. The Regulatory and Practical Implementation of FASA

Following the passage of FASA, the Executive Branch began the difficult task of imple-
menting its statutory requirements.'”” On September 18, 1995, DoD, GSA, and NASA
issued a final rule, which included a regulatory definition for “commercial items.”'°® For
the most part, this definition tracked the definition in FASA—though it did little to clarify

7 Pub. L. No. 103-355.

% Jd. § 8001(a), 108 Stat. at 3384.

% H.R. Conf. Rep. No. 103-712, at 228-29 (1994), reprinted in 1994 U.S.C.C.A.N. 2607, 2658-59.

100 1d. at 228, 1994 U.S.C.C.A.N. at 2658. Cf. Acquisition Law Advisory Panel Report at 8-19 (1993).
101 pyb. L. No. 103-355, tit. VIII, § 8001(a), 108 Stat. 3243, 3384 (adding 41 U.S.C. § 403(12)).

102 [4. tit. VIII, § 8104, 108 Stat. at 3390 (adding 10 U.S.C. § 2377).

105 Id. tit. VIII, § 8105, 108 Stat. at 3392 (eliminating various legal requirements imposed by Title 10 of
the U.S. Code).

104" See supra text accompanying note 42.

105 See Pub. L. No. 104-106, div. D, tit. XLII, § 4201, 110 Stat. 642, 649-52 (1996).

106 Pub. L. No. 103-355, tit. I, § 1203, 108 Stat. 3275 (1994).

107 For an overview of FASA’s implementation, see U.S. GAO, Acquisition Reform: Regulatory
Implementation of the Federal Acquisition Streamlining Act of 1994, GAO/NSIAD 96-139 (June 1996).

198 60 Fed. Reg. 48,231, 48,235 (Sept. 18, 1995).
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some of its more archaic terms.'” The definition did seek to clarify what would qualify
as permissible “minor modifications” by providing specific factors that could be used to
adjudge the nature of those modifications."’ The regulatory definition also adjusted the
scope of the definition of standalone services, permitting qualification based on estab-
lished “market prices” in addition to catalog prices. (The statutory definition did not
include the terms “market prices,” rather it only referred to “[s]ervices offered and sold
competitively, in substantial quantities, in the commercial marketplace based on estab-
lished catalog prices for specific tasks performed. . . .""")

The final regulation slightly revised the definition of standalone commercial services by
adding the term “of a type.” The regulatory drafters were concerned that without this change,
the government would be limited to acquiring services based only on “established catalog
prices.” They cited lawn-cutting and janitorial services as examples of commercial services that
were priced based on the size of the task rather than existing catalog prices. The drafters also
expressed concern that the intent of the law—providing for the acquisition of commercial ser-
vices that are sold in substantial quantities in the commercial marketplace—could easily be cir-
cumvented by the creation of a catalog."? Based on the record and testimony examined by the
Panel, the drafters never intended for the “of a type” language to extend the definition of com-
mercial services beyond those sold in substantial quantities in the commercial marketplace."?

12. The Federal Acquisition Reform (“Clinger-Cohen”) Act of 1996

In 1996, Congress passed the Federal Acquisition Reform Act'*—Ilater renamed the
Clinger-Cohen Act'°—as part of the National Defense Authorization Act for Fiscal Year
1996. The Clinger-Cohen Act expanded upon FASA's preference for commercial items by
eliminating, for commercial items, TINA’s requirement for certified cost or pricing data
and by relieving contractors supplying commercial items from complying with the CAS."”
With respect to information “other than cost or pricing data,” FARA provided additional
guidance and limitations with respect to what types of information could be required.®
The act also provided simplified procedures for the acquisition of commercial items with
a purchase value of $5 million or less'* and set up an even more streamlined process for

19 Compare Pub. L. No. 103-355, tit. VIII, § 8001 (a), 108 Stat. 3243, 3384 (1994) (defining
“commercial items”), with 60 Fed. Reg. at 48,235 (also defining “commercial items”). Among the terms
that the implementing agencies failed to clarify were “established catalog or market prices.” See 60 Fed.
Reg. at 48,235.

1060 Fed. Reg. at 48,235.
I Pub. L. No. 103-355, tit. VIII, § 8001, 108 Stat. 3385.

12 Memorandum from the Commercial Items Drafting Team to the FAR Council and the Project
Manager, FASA Implementation Project, (Nov. 16, 1994) at 6. (See Appendix B).

113 Some of the comments received by the Panel from some service industry associations have assumed
that the “of a type” language expands the definition of commercial services far beyond what the record
indicates Congress and the FAR drafters intended.

14 Pub. L. No. 104-106, div. D, 110 Stat. 642 (1996).

15 Omnibus Consolidated Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, tit. VIII, §
808, 110 Stat. 3009, 3009-393 (1996).

6 Pub. L. No. 104-106, div. D, tit. XLII, § 4201, 110 Stat. 642, 649-52 (1996).
7 Id. § 4205, 110 Stat. at 656.

8 Id. § 4201, 110 Stat. at 650-51.

19 Id. § 4202, 110 Stat. at 652-53.
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the acquisition of commercially available, off-the-shelf items (“COTS”).1?° Finally, the
act amended the definition of “commercial items” to include established “market prices”
within the provision governing standalone services.'”! This amendment adopted the lan-
guage previously adopted in the FAR definition that implemented FASA.??

13. Recent Congressional and Executive Changes

Even after the Clinger-Cohen Act, Congress and the Executive Branch have made subtle
changes to the definition of “commercial items” and the process for their acquisition. First,
in 1998, Congress directed the Executive Branch to modify the FAR's definition of “com-
mercial items” to clarify such terms as “catalog-based pricing” and “market-based pric-
ing.”'? Then, in 1999, Congress amended the statutory definition of “commercial items”
to define what constitutes services in support of commercial items.!?* These legislative
efforts helped to produce a revised regulatory definition for “commercial items,” which was
codified in the FAR.'® Finally, in 2003, Congress amended the definition of “commercial
items” in order to accommodate explicit authorization for time-and-material commercial
services contracts to be used for the acquisition of commercial services “commonly sold to
the general public through such contracts.”*

Section 814 of the National Defense Authorization Act for FY 2000 authorized the Sec-
retary of Defense to initiate a five-year pilot program treating procurement of some services
“as” commercial items “if the source of the services provides similar services contemporane-
ously to the general public.”'?” Section 821 of the FY 2001 National Defense Authorization
Act expands the authority to procure services as commercial items. It establishes a preference
for performance-based contracting for services and allows DoD to award any applicable per-
formance-based contract as a commercial item under FAR Part 12, “Acquisition of Commer-
cial Ttems,” if: the contract or task order is valued at $5 million or less; the contract or task
order sets forth specifically each task to be performed and (1) defines each task in measur-
able, mission-related terms, (2) identifies specific end products or output, and (3) has a firm
fixed-price; and the source of the services provides similar services contemporaneously to the

120 Td. § 4203, 110 Stat. at 654-55.

121 1d. § 4204, 110 Stat. at 655-56.

122 60 Fed. Reg. 48,231, 48,235 (Sept. 18, 1995).

123 Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, §
803(a), 112 Stat. 1920, 2082 (1998).

124 National Defense Authorization Act for Fiscal Year 2000, Pub. L. No. 106-65, § 805, 113 Stat.
512, 705 (1999).

125 66 Fed. Reg. 53,477 (Oct. 22, 2001).

126 Service Acquisition Reform Act of 2003 (“SARA”), Pub. L. No. 108-136, tit. XIV, § 1432, 117 Stat.
1663, 1672-73 (2003). See also 149 Cong. Rec. H. 10563 (2003). The Senate initially requested additional
safeguards and limitations on the use of time-and-materials contracts for commercial services, but later
withdrew this request because Section 824 of the National Defense Authorization Act for FY 2001 only
permits the use of time-and-material contracts when “no other contract type is suitable.”

127 National Defense Authorization Act for Fiscal Year 2000, Pub. L No. 106-65, at 711 (2000).
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general public under similar terms and conditions.'*® Lesser revisions also have been made in
various defense authorization laws.'?

14. The Services Acquisition Reform Act of 2003

Congress has continued to revise the laws related to acquisition and commercial prac-
tices, including most notably the Services Acquisition Reform Act (“SARA”) of 2003.13°
Through SARA, Congress sought to improve the acquisition workforce'* and make various
reforms, including incentives for performance-based contracting'*? and special emergency
procurement authority, that permit agencies to utilize emergency acquisition authority
under the “commercial items” exemptions.!*3

With specific reference to services acquisition, SARA made three changes. First, it
authorized performance-based contract or task orders for the procurement of services to
be “deemed” a “commercial item” under specified circumstances: (1) if the value of the
contract or order is not expected to exceed $25 million; and (2) if the contract or order spe-
cifically sets forth (i) each task to be performed, (ii) defines each task in measurable, mis-
sion-related terms, and (iii) identifies the specific result to be achieved. In addition, such
performance-based commercial services contracts must contain firm fixed-prices, and fur-
ther, the source of the services provides similar services to the general public under terms
and conditions similar to those offered to the government.'3*

Second, Section 1432 of SARA authorizes the limited use of a time-and-materials
(“T&M”) or labor-hour contracts in the procurement of commercial services subject to
certain restrictions, including that the services: (i) are commonly sold to the general pub-
lic through such contracts; (ii) are purchased by the procuring agency on a competitive
basis; (iii) the contracting officer executes a determination and finding that no other con-
tract type is suitable; (iv) the contracting officer includes a ceiling price that the contractor
exceeds at its own risk; and (v) the contracting officer authorizes any subsequent change in
the ceiling price only upon a documented determination that it is in the best interest of the
procuring agency to change the ceiling price.

Third, Congress looked at the definition of standalone services in FASA and maintained
that definition with a revision to permit use of commercial items when the services are sold
competitively in the commercial marketplace based on catalog or market prices for “specific
outcomes” to be achieved as well as for specific tasks performed. Congress again remained
focused on whether the services were sold competitively in the commercial marketplace.

128 National Defense Authorization Act for Fiscal Year 2001, Pub. L. No. 106-398 (2001).

129 See, e.g., Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No.
108-375, § 816, 118 Stat. 1811, 2015 (2004); National Defense Authorization Act for Fiscal Year 2004, Pub.
L. No. 108-136, tit. XIV, § 1431, 117 Stat. 1663, 1671-72 (2003) (containing SARA); Bob Stump National
Defense Authorization Act for Fiscal Year 2003, Pub. L. No. 107-314, § 812, 116 Stat. 2458, 2609 (2002);
National Defense Authorization Act for Fiscal Year 2002, Pub. L. No. 107-107, § 823, 115 Stat. 1012, 1183
(2001).

130 Pub. L. No. 108-136, tit. XIV, 117 Stat. 1663 (2003).

B Id. sub-tit. A, §§ 1411-14, 117 Stat at 1663-66.

132 Id. sub-tit. C, § 1431, 117 Stat. at 1671-72.

133 Id. sub-tit. D, § 1443, 117 Stat. at 1675-76.

134 Pub. L. No. 108-136, tit. XIV, § 1431,117 Stat. 1663; codified at 41 U.S.C. § 403.
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In the SARA provisions, Congress also adopted a narrow exception to the prescribed
market-based approach to defining commercial items by allowing certain products or
services to qualify for “commercial item” status, regardless of whether they actually were
offered commercially. Section 1443(d)"® provides authority to the head of an agency to
treat certain procurements for defense against or recovery from terrorism or nuclear, bio-
logical, chemical, or radiological attack as commercial items, subject to the restriction that,
if a contract greater than $15 million in value is awarded on sole source basis, the provi-
sions of TINA and CAS shall apply.

15. Restrictions on Use of Commercial ltems

In the Defense Authorization Act of 2005, Congress restricted the relief from the
requirement for cost or pricing data for commercial items. This change provides that cost
or pricing data is required for noncommercial modifications to commercial items that are
expected to cost, in the aggregate, more than $500,000 or 5 percent of the total price of
the contract, whichever is greater.!*® The provision took effect on June 1, 2005, and applies
to offers submitted, and modifications to contracts or subcontracts made, on or after that
date. Interim Regulations implementing the provision became effective on June 8, 2005.3"

D. Time-and-Materials and Labor-Hour Contracts

1. Definition and Description

T&M contract provides for the acquisition of supplies or services on the basis of
direct labor-hours at specified fixed hourly rates and/or the cost of any materials used for
the project. This contrasts with fixed-price contracts where the contractor is paid a firm
fixed-price for completion of the contract, irrespective of the amount of time or materials
expended on the project.

The use of T&M contracts is governed by FAR Part 16. FAR 16.601 provides a description
of a T&M contract, lays out its appropriate application, and limits its use. T&M contracts are
permitted when the contracting officer determines that “it is not possible at the time of plac-
ing the contract to estimate accurately the extent or duration of the work or to anticipate costs
with any reasonable degree of confidence.”!*® In other words, when the buyer cannot deter-
mine its requirements sufficiently to use another contracting method. Since T&M contracts
provide “no positive profit incentive to the contractor for cost control or labor efficiency,”'*
the FAR makes T&M contracts the least preferred of all contract types. The most important
limitation on the use of time-and-materials contracts is found in FAR 16.601(c)(1), which
provides that T&M contracts may be used “only after the contracting officer executes a deter-
mination and findings that no other contract type is suitable. . . .”!°

Under the current FAR rules, T&M contracts make a labor-hour a unit of sale, but
they do not make efficient or successful performance a condition of payment. Under

135 Id at § 1443.

136 Pub. L. No. 108-375, § 818.

13770 Fed. Reg. 33659 (June 8, 2005); See FAR 15.403-1(c)(3)(ii)(B), and (C).
138 FAR 16.601 (b).

139 FAR 16.601(b)(1).

140 FAR 16.601(c)(1).

=
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FAR 52.232-7(a)(1), the contractor bills the government by multiplying the appropriate
hourly rates prescribed in the contract schedule'* by the number of direct labor-hours
performed.!*? The rates are to include wages, indirect costs, general and administrative
expense, and profit. Also, FAR 16.601(c)(2) requires that a T&M contract shall not be used
unless the contract includes a “ceiling price that the contractor exceeds at its own risk.”
The total cost of the contract is not to exceed the ceiling price set forth in the schedule, and
the contractor must agree to make its best efforts to perform the work within the ceiling
price.!*3 The contractor is not obligated to continue performance if to do so would exceed
the ceiling price, unless the contracting officer notifies the contractor that the ceiling price
has been increased.'** In addition, the government may be required to pay the contractor at
the hourly rate, less profit, for correcting or replacing defective services.!*> Generally, if the
contractor is terminated for default or defective performance, the government, nonetheless,
is obligated to pay the contractor at the hourly rate, less profit, for all hours of defective
performance.'*¢

Under the current FAR provisions, therefore, the contractor does not have to complete
the work successfully in order to obtain payment; rather the contractor is paid for the hours
devoted to the task regardless of outcome. Therefore, substantial oversight is necessary for
T&M contracts. Agencies are advised in FAR 16.601(b)(1) that “appropriate Government
surveillance of contractor performance is required to give reasonable assurance that effi-
cient methods and effective cost controls are being used.”

2. Recent Legislative Developments

As noted above, SARA section 1432'*” amended section 8002(d) of FASA to authorize
the use of T&M contracts for the procurement of commercial services commonly sold to
the general public through such contracts. As amended, section 8002(d) places certain con-
ditions on the use of T&M contracts for purchases of commercial services under FAR Part
12: (1) the purchase must be made on a competitive basis; (2) the service must fall within
certain categories as prescribed in FASA section 8002(d); (3) the contracting officer must
execute a determination and findings (“D&F”) that no other contracting type is suitable;
and (4) the contracting officer must include a ceiling price that the contractor exceeds at its
own risk and that may be changed only upon a determination documented in the contract
file that the change is in the best interest of the procuring agency.'*®

The House Conference Report for section 1432 noted that section 821 of the Floyd D.
Spence National Defense Authorization Act for FY 2001'*° established a statutory prefer-
ence for performance-based contracts and performance-based task orders that contain firm

141 FAR 15.204-1(b) identifies the uniform contract format including Part I, the Schedule.
142 FAR 52.232-7(a)(1) (Payments Under Time-and-Material and Labor-Hour Contracts).
143 FAR 52.232-7(0).

144 FAR 52.232-7(d).

145 FAR 52.246-6.

146 FAR 52.249-6, Alt. IV. This default condition can be incorporated through special contract
provisions. However, such special provisions are seldom negotiated for routine T&M contracts.

147 Pub. L. No. 108-136.
148 SARA § 8002(d); FAR § 16.601.
149 pyub. L. No. 106-398.
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fixed-prices for the specific tasks to be performed.!*® The report stated that section 1432
should not be read to change that preference.’™ “A performance-based contract or task
order that contains firm fixed-prices for the specific tasks to be performed remains the pre-
ferred option for the acquisition of either commercial or non-commercial items.”*?

Despite the preference for any other contract type, the use of T&M contracts by the gov-
ernment is widespread. The GSA Office of the Inspector General reported to the Panel in
May 2005, that of recent studies of 523 Federal Technology Service contract awards, valued
at over $5.4 billion, the IG found (i) 58 percent of all awards were inadequately competed;
(ii) of those solicitations open to competition, one-third of the orders representing 53
percent of the aggregate sales dollars received only one bid, and (iii) over 60 percent of all
orders were awarded on a T&M basis.'>

3. OFPP’s Rule

It should be noted that the amendment section 1432 made to FASA section 8002(d) is
not self-executing. Rather, implementation of section 8002(d) requires OFPP to revise FAR’s
current commercial items policies and associated clauses. OFPP, the Civilian Agency Acqui-
sition Council, and the Defense Acquisition Regulations Council issued a Federal Register
notice soliciting comments regarding an amendment to the FAR addressing the use of com-
mercial T&M contracts.'>* Subsequently, OFPP and the Councils issued a final rule'*> with an
effective date of February 12, 2007.

The final rule allows an agency to purchase any commercial service on a T&M basis if it uses
competitive procedures and prepares a D&F containing sufficient facts and rationale to justify
that a firm fixed-pricing arrangement is not suitable. With respect to the contents of the D&E
the rule provides that the rationale supporting use of a T&M contract for commercial services
should establish that it is not possible at the time of placing the contract or order to estimate
accurately the extent or duration of the work or to anticipate costs with any reasonable degree
of certainty. If the need is of a recurring nature and is being acquired through a contract exten-
sion or renewal, the rule requires that the D&F reflect why knowledge gained from the previous
acquisitions could not be used to further refine requirements and acquisition strategies in a
manner that would enable purchase on a fixed-price basis. The stated goal of the proposed rule
is to ensure that T&M contracts are used only in the best interests of the government. The rule
also establishes a standard payments clause for commercial T&M contracts.

E. Competition

1. A History of Difficulty in Achieving Competition
The long history of public contracting problems and the various legislative
attempts at solutions was discussed and reported in the Report of the Commission on

10 H.R. Conf. Rep. No. 108-354 (2003).
151 Id
152 Id

153 Test. of Eugene Waszily, GSA Office of Inspector General, AAP Pub. Meeting (May 17, 2005) Tr.
at 198-99.

15469 Fed. Reg. 56316 (Sept. 20, 2004).
155 71 Fed. Reg. 74667 (Dec. 12, 2006).
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Government Procurement.’® Issues such as how to encourage competition and assure
reasonable prices have been recurrent themes. The 1972 Commission Report discusses
the various studies of these issues over the years, including the Dockery Commission
(1893), the Keep Commission (1905), the two Hoover Commissions, and that of the
Commission on Government Procurement itself. The Report traces the development of
the “formal advertising” competition requirement in the two basic procurement stat-
utes enacted after Word War II; namely, the Armed Services Procurement Act of 1947
and the Federal Property and Administrative Services Act of 1949. Although these laws
expressed a preference for competition, exceptions to competition requirements per-
mitting “negotiated” contracts raised considerable concern about whether or not the
competition requirements were being met, particularly as the dollar value of govern-
ment contracts increased. The Armed Services Procurement Act was amended in 1962
to enhance competition in negotiated procurements.'*’

The legislative history of the Competition in Contracting Act demonstrates significant
concerns about the lack of competition, particularly for large negotiated procurements. The
Report of the Senate Committee on Government Affairs notes that a large volume of procure-
ment dollars was being expended through noncompetitive negotiated procurements due to
the lack of an adequate competition standard for negotiated procurements and due to famil-
iar sounding problems such as lack of appropriate market research, overuse of sole source
justifications, restrictive specifications, and the rush to expend appropriated funds in the final
quarter of the fiscal year.!*8

2. The Current Situation

As discussed below, currently, there are several different competition regimes in use
today. The Competition in Contracting Act generally requires “full and open” competi-
tion (subject to certain exceptions for urgency, single source, etc., that must be supported
by a justification). However, today a large volume of federal procurement dollars are spent
through processes that involve different types of procedures from the processes set forth in
FAR Parts 15 (Contracting By Negotiation) and 14 (Sealed Bids).!** Currently, the require-
ments of FAR Parts 15 and 14 do not apply to two parallel ordering regimes under which a
huge volume of purchases is made.

First, the CICA statute provides that in addition to contracts entered into pursuant to
full and open competition, the term “competitive procedures” also includes procedures
established for the GSA schedules.'®® CICA provided a statutory basis for the schedule
program as a means to meeting agency needs for a broad range of commercial products

156 Comm’'n on Gov't Procurement Report at 163-84.

157°S. Rep. No. 98-50, at 5 (1984).

158 See, e.g., id.

159 The Panel is aware that sealed bid procurement is relatively unused in today’s environment,
accounting for less than 1% of total actions and dollars in FY 2004 according to the Federal Procurement
Report for FY 2004, and 1.3% of actions and 3.5% of dollars in FY 2005 according to the Federal
Procurement Report for 2005. However, as noted below, the statute continues to define “full and open
competition” with reference to sealed bids and competitive proposals.

16041 U.S.C. § 259(b)(3). The term “full and open competition” is defined in 42 U.S.C. § 403 (6) to
mean that “all responsible sources are permitted to submit sealed bids or competitive proposals on the
procurement.”
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that would be provided to various using agencies in small quantities and at diverse loca-
tions.'*! As discussed below, the use of the GSA schedules for the acquisition of services
has exploded since the late 1990s. As this growth has occurred, GSA has developed
approaches for obtaining competition among schedule contract holders that are differ-
ent from the typical processes used under FAR Part 15 (and 14). Although prices on the
schedules are deemed fair and reasonable, and orders can be placed directly in accor-
dance with the applicable regulations, GSA also has developed additional tools (albeit
not subject to FAR Part 15), discussed further below, that allow buyers to enhance com-
petition and seek further price reductions from schedule contract holders.

Second, also as discussed below, orders placed under multiple award contracts (such
contracts usually awarded initially through Part 15 procedures) are subject to the require-
ment for a “fair opportunity to compete” among the contract holders if a waiver is not
exercised. There is no requirement that these “mini-competitions” be synopsized!®? or that
unsuccessful offerors for an order receive a debriefing. Data requested by the Panel indi-
cates that significant numbers of large orders, in excess of $5 million, have been placed
under these vehicles.

3. The Competition in Contracting Act ¢

a. Background

In 1982, contracting officers from various agencies testified before Congress to the
effect that, while competition in government contracting was the requirement, it was not
the practice. Congress attempted to reform the procurement process in 1984 by passing the
Competition in Contracting Act. CICA provided that competition, rather than the common
practice of “formal advertising” (sealed bidding) should be the norm. At the time, negoti-
ated procurement was not required to be competitive, so Congress was concerned about
the increasing use of noncompetitive negotiations.

Although drafts of CICA used the term “effective competition,” the conferees ultimately
adopted “full and open competition” as the standard for federal procurement. The Report of
the House Government Operations Committee on CICA explained the benefits of competition:

The Committee has long held the belief that any effort to reform government
procurement practices must start with a firm commitment to increase the

use of competition in the Federal marketplace. Competition not only pro-
vides substantially reduced costs, but also ensures that new and innovative
products are made available to the government on a timely basis and that all
interested offerors have an opportunity to sell to the Federal government.'*

The premise that underlies this strong preference for “full and open competition” is the
economic premise that has long been recognized by the courts as the basis for a free market

16l H. Conf. Rep. No. 98-861 (1984), as reprinted in 1984 vol. 3 U.S.C.C.A.N. 1445 page 2111.

162 FAR 16.505(a)(1).

163 Pub. L. No. 98-369, 98 Stat. 1175 (1984) (codified as amended in scattered sections of the U.S.C.)
164 H.R. Rep. No. 98-1157, at 11 (1984).
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economic system—that competition brings consumers the widest variety of choices and the
lowest possible prices.!®

The Senate Committee specifically provided a definition of competition for federal pro-
curement in its report. “In government contracting, competition is a marketplace condition
which results when several contractors, acting independently of each other and of the gov-
ernment, submit bids or proposals in an attempt to secure the government’s business.”!¢

CICA defined “full and open competition” to mean “all responsible sources are permit-
ted to submit sealed bids or competitive proposals on the procurement.”'*” In addition, to
ensure that agencies did not lightly sidestep the competition requirement, Congress estab-
lished requirements to justify departures from full and open competition. For example, CICA
provided that full and open competition could be avoided only through one of seven limited
exceptions,'®® and it required a written justification and approval (“J&A”) document to be
filed if one of the exceptions was invoked.'® In addition, Congress mandated that the head
of each agency designate a Competition Advocate and required that all J&As for procure-
ments of $500,000 or more be approved by the Competition Advocate for each agency.'”

CICA expressly recognized and permitted the use of competitive negotiations, rather
than sealed bids, required that the government'’s requirements and evaluation factors be
clearly expressed so that offerors could understand the ground rules, and mandated that
the government follow its stated requirements and evaluation factors in the source selec-
tion process. CICA expressly recognized and permitted best value selections based on
technical, cost, and other factors, rather than just cost. In a best value source selection, the
government can choose the overall best value for the particular requirement; however, cost
must be a consideration under CICA—it cannot be ignored. To support a best value selec-
tion, the source selection official must justify the trade-off between the cost and technical
merit of the offers in the competitive range. Thus, for each best value procurement, the gov-
ernment buyer has a record of the basis for the selection.

b. Competition Under CICA Procedures

(i) Acquisition Planning. The statute and the FAR require agencies to use advance
procurement planning and develop specifications using appropriate market research that
meets the agency’s needs. Specifications may be stated in functional, performance, or
design terms as the agency requires. However, unless an exception applies, requirements
must be stated in a manner designed to achieve full and open competition.'”

(ii) Synopsis. Current procedures require contracting officers to synopsize contract
actions expected to exceed $25,000 via the Internet to the single governmentwide point of

165 ATA Def. Indus., Inc. v. United States, 38 Fed. Cl. 489, 500 (1997) (citing Adam Smith, Wealth of
Nations 112 (1776)).

166 S, Rep. No. 97-665, at 2.

167 41 U.S.C. § 403(6).

16810 U.S.C. § 2304(c); 41 U.S.C. § 253(c).

1910 U.S.C. § 2304(f)(1)(A); 41 U.S.C. § 253(f)(1)(A).
170 FAR 6.501.

7141 U.S.C. § 2533; FAR 11.002, 15.2.
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entry (“GPE”) known as Federal Business Opportunities (“FedBizOpps”).1”2 Publication
is to ensure that all responsible sources are permitted to submit offers consistent with the
definition of “full and open competition” at 41 U.S.C. § 403(6) which provides:

(6) The term “full and open competition,” when used with respect to a
procurement, means that all responsible sources are permitted to sub-
mit sealed bids or competitive proposals on the procurement.

Typically, for a procurement expected to exceed the simplified acquisition threshold,
the FAR requires a synopsis to be published at least 15 days prior to the issuance of the
solicitation. Once the solicitation is issued, agencies must allow at least 30 days response
time for receipt of offers, making the minimum period between the publication of synopsis
and the receipt of offers 45 days.!”

For commercial items, agencies may establish a shorter period for issuance of the
solicitation or use the combined synopsis/solicitation procedures set out in FAR 12.603. In
such case the solicitation response time may be determined so as to “afford potential offer-
ors a reasonable opportunity to respond” considering “the circumstances of the individual
acquisition, such as the complexity, commerciality, availability, and urgency.”'”* The time
required for synopsis may be affected, even in the case of commercial items, by the require-
ments of certain trade agreements. Under the WTO Government Procurement Agreement
or a Free Trade Agreement,'” the time between publication of the notice and receipt of
offers must be no less than 40 days.

(iii) Solicitation. Once a solicitation is issued in the form of an RFP or IFB, inter-
ested vendors submit their offers and the selection process begins. While sealed bids
are evaluated without discussion (FAR 14.101(d)) and award is made on the basis of
price,'7¢ evaluation of competitive proposals typically involves a negotiation with the
offerors. The objective of competitive negotiations under the statute and FAR Part 15 is
to give the government the ability to negotiate for the proposal that represents the best
value, considering the factors specified in the solicitation and price.!”” For competitive
negotiated procurements, CICA requires that the solicitation state all significant factors
and subfactors, both non-price (e.g., technical capability, management capability, prior
experience, and past performance) and price, that the agency expects to consider in
evaluating proposals and the relative importance assigned to each of those factors and
subfactors.!”® The statute explicitly requires that the agency evaluate proposals “based
solely on the factors specified in the solicitation.”!”®

172 The synopsis is required by the OFPP Act (41 U.S.C. § 416), and the Small Business Act (15 U.S.C. §
637(e). FAR 5.003 and 5.102(a)(1) require the government to use the GPE known as FedBizOpps at http//
www.fedbizopps.gov.

173 FAR 5.203.

174 FAR 5.203 (b).

175 FAR subpart 25.4.

176 FAR 14.101 e).

17741 U.S.C. § 253 (b); FAR 15.302

178 41 U.S.C. § 253a(b), (); FAR 15.305.
179 41 U.S.C. § 253b(a).
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(iv) Negotiations. The process of competitive negotiations allows the buying agency
to negotiate with the offerors to obtain the best value. Where discussions are held,!® the
contracting officer must “establish a competitive range comprised of all of the most highly
rated proposals. . . . "8 The contracting officer may, pursuant to specific statutory author-
ity, further “limit the number of proposals in the competitive range to the greatest number
that will permit an efficient competition among the most highly rated proposals.”!8? This
provision allows narrowing of the competitive range to the proposals most likely to be suc-
cessful. Note, however, that the standard RFP instructions to offerors for commercial items
in FAR 52.212-1 for some reason do not include such language while its FAR 15 counter-
part does include the language. (See FAR 52.215-1(f)(4).)

Negotiations with offerors in the competitive range, if determined to be in the gov-
ernment’s interest, may occur. If the contracting officer holds discussions, the contracting
officer must “indicate to, or discuss with” each offeror, deficiencies, significant weaknesses,
and adverse past performance information to which the offeror has not yet had an oppor-
tunity to respond. While the contracting officer is not required to discuss every area where
the proposal could be improved, the FAR encourages the contracting officer to discuss
aspects of the offeror’s proposal that could, in the opinion of the contracting officer, be
altered or explained to enhance materially the proposal’s potential for award.!** Following
close of discussions, the contracting officer is required to permit final proposal revisions at
a common cut-off date.'® Government personnel participating in discussions must observe
certain requirements for fairness such as: (1) not favoring one offeror over another; (2) not
revealing an offeror’s unique technical solution or intellectual property; (3) not revealing
an offeror’s specific price; (4) not disclosing past performance references; and (5) not vio-
lating the Procurement Integrity Act by revealing source selection information.

(v) Award. Awards are made on the basis of the solicitation factors and subfactors by
a Source Selection Official who, using his or her discretion and independent judgment,
makes a comparative assessment of the competing proposals, trading off relative benefits
and costs. The Source Selection decision must be reflected in a written statement that
explains the rationale for award.'®

(vi) Post-Award. Unsuccessful offerors are entitled to a debriefing, if timely requested,
regarding the conduct of the procurement and the evaluation of their proposals. The
debriefing must disclose at least: (1) the government’s evaluation of the significant weak-
nesses or deficiencies in the offeror’s proposal; (2) the overall evaluated cost or price and
technical rating of the awardee and the debriefed offeror, and past performance informa-
tion on the debriefed offeror; (3) the overall ranking of all offerors, if one exists; (4) a sum-
mary of the rationale for award; (5) for commercial items, the make and model of the item

180 Award may be made without discussions pursuant to FAR 52.212-1 and 52.215-1. In this case, no
competitive range is established and the most competitive proposal as evaluated in accordance with the
evaluation criteria will be awarded a contract. Here, only limited exchanges in the form of clarifications are
allowed to ensure fair treatment of all offerors (FAR 15.306).

18141 U.S.C. § 253b(d); FAR 15.306.

18210 U.S.C. § 2305(b)(4); 41 U.S.C. § 253b(d); FAR 15.306.
183 FAR 15.306(d)(3).

184 FAR 15.307.

185 FAR 15.308.
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to be delivered by the awardee; (6) reasonable responses to questions about whether the
solicitation procedures were followed.'8¢

An offeror who believes that the solicitation or the source selection process was unfair
may protest and obtain an independent outside review of the award decision under an
Administrative Procedure Act standard of review which provides that the decision may be
overturned only upon a showing that the decision was arbitrary and capricious (which
includes within its definition that the decision violated law or regulation).!®”

4. The Use of Interagency Vehicles

In 1993, the Section 800 Panel Report'®® again discussed the fundamental role of com-
petition in public procurement. Agencies complained about the time and delays involved
in considering multiple proposals and their perceived inability to eliminate proposals that
did not have an opportunity for success from consideration.'® The Section 800 Panel gave
serious consideration to amending the competition statute to provide for “adequate and
effective competition” but, after extensive consideration,*® decided to retain the definition
of full and open competition. Among other things, the Section 800 Panel was concerned
both with the strongly expressed views of Congress and the difficulties involved in defining
“adequate and effective competition.”'!

Following submission of the Section 800 Panel report, Congress considered substitut-
ing the term “efficient competition” for “full and open competition.” However, Congress
retained the term “full and open competition.” In 1996, during consideration of the Fed-
eral Acquisition Reform Act, Congress provided guidance in use of the “full and open”
standard by the following addition to 10 U.S.C. § 2304(j) and 41 U.S.C. § 253(h): “The
Federal Acquisition Regulation shall ensure that the requirement to obtain full and open
competition is implemented in a manner that is consistent with the need to efficiently
fulfill the Government’s requirements.” Although the basic standard was not changed, in
response to agencies’ expressed concerns, Congress tried to convey to agencies that they
had flexibility in establishing the competitive range and in using competition to obtain the
best result for the government.

Two other issues entered into the practical application of competition at the time of FASA
and FARA. First, was the increased use of IDIQ contracts. Second, was the use of the GSA
schedules to include the acquisition of services. These developments are discussed below.

186 FAR 15.506.

18731 U.S.C. §§ 3551-3556; 28 U.S.C. §1491(b)

188 Acquisition Law Advisory Panel Report, Ch. 1.

189 The complaint of difficulty in winnowing down the offers to those with the best chance of success was
not a new one. Congress had addressed this very issue in considering the potential definition of “effective
competition” in enactment of CICA. The CICA conferees expressed their view that the procurement process
“should be open to all capable contractors who want to do business with the Government. The conferees do
not intend, however, to change the long-standing practice in which contractor responsibility is determined
by the agency after offers are received.” H.R. Rep. No. 861, 98-1422 (1984).

190 The 800 Panel understood there could be situations in which the circumstances did not warrant the
expense of proceeding with a full and open competition. Acquisition Law Advisory Panel Report at 1-24.

1 Id. at 1-25.
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5. IDIQ Contracts

a. Background

At the time of its deliberations, the Section 800 Panel reviewed the use of IDIQ con-
tracts, also known as delivery order contracts or task order contracts.'’> The Section 800
Panel noted concerns regarding the abuse of sole source IDIQ contracts for supplies and
services, and the existence of inspector general and audit reports criticizing the award and
administration of such contracts.’”® The 800 Panel was concerned about the growing prac-
tice of awarding IDIQ contracts on a sole source basis. Recognizing these concerns and
the inadequacy of the then-existing statutory provision for master agreements for advisory
and assistance services, the Section 800 Panel recommended a revision of the authority for
IDIQ vehicles. While noting the issue of agencies expanding the scope of such vehicles as
a problem, the Section 800 Panel believed that flexibility was necessary to permit award of
contracts for supplies or services in which the detailed requirements, timing of work, and
definite dollar value could not be determined at the time the basic contract was awarded."*
Without this ability, the Section 800 Panel expressed concern that legitimate requirements
and tasks would be unnecessarily delayed or result in improper sole source justifications or
inappropriate undefinitized contract actions.

The Section 800 Panel then recommended a new statute that would provide some struc-
ture around the use of IDIQ contracts. First, the basic contract had to be awarded pursuant
to full and open competition (or a permissible, properly approved exception). The competi-
tion for the basic contract was required to have provided: (i) a “reasonable description of the
general scope, nature, complexity, and purposes of the supplies or services;” (ii) meaningful
evaluation criteria, properly applied; and (iii) if multiple awards were made, a clear method
of competing or allocating delivery or task orders among contracts.*® If properly awarded,
then with respect to delivery orders or task orders issued under that contract, no notice (syn-
opsis) or separate competition (or justification) was required.® At the time, the Section 800
Panel believed that the potential for abuse of these vehicles was the expansion of the contract
scope or period by a delivery or task order. Thus, the Panel recommendation prohibited any
such expansion without use of full and open competition."’

192 Under FAR 16.501-2(a), indefinite delivery indefinite quantity (IDIQ) contracts are a subset of
indefinite delivery contracts. IDIQ contracts may be delivery order contracts or task order contracts. Under
FAR 16.501-1, a “delivery order contract” is defined as a contract for supplies that does not procure or
specify a firm quantity of supplies (other than a minimum or maximum quantity) and that provides for
the issuance of orders for the delivery of supplies during the period of the contract. A “task order contract”
is defined as a contract for services that does not procure or specify a firm quantity of services (other than
a minimum or maximum quantity) and that provides for the issuance of orders for the performance of
tasks during the period of the contract.

193 Acquisition Law Advisory Panel Report, at 1-32.

94 1d. at 1-32-1-33.

15 Id. at 1-52-1-53.

16 Id. at 1-53.

17 Id. “The Panel believes that this statutory rule structure will meet the legitimate needs for having
contracts in place to responsively provide supplies or perform services when the quantities, timing, and
exact nature are not known in advance. As important, it will prevent the improper use of such contracts
to avoid competing new or expanded requirements when competition is appropriate, or ensure proper
approval of the justification when it is not.” Id.
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In enactment of FASA, 8 Congress largely accepted the Section 800 Panel approach.
FASA required that award of IDIQ contracts be subject to full and open competition and
include specific requirements for solicitations for such contracts, including specification of
the contract period and the maximum quantity or dollar value to be procured. In addition,
Congress stated that the solicitation should contain:

A statement of work, specifications, or other description that reasonably
describes the general scope, nature, complexity, and purposes of the ser-
vices or property to be procured under the contract.’

Congress also included a preference for multiple awards to improve competition, stat-
ing it was establishing “a requirement that solicitations for such contracts shall ordinar-
ily provide for multiple awards and for fair consideration of each awardee for task orders
issued under the contracts.”?®® The Report of the Senate Government Affairs Committee,
which originated the provisions regarding IDIQ and task order contracts, stated its reasons
for their enactment as follows:

The Committee believes that indiscriminate use of task order contracts for
broad categories of ill-defined services unnecessarily diminishes competi-
tion and results in the waste of taxpayer dollars. In many cases, this prob-
lem can effectively be addressed, without significantly burdening the pro-
curement system, by awarding multiple task order contracts for the same or
similar services and providing reasonable consideration to all such contrac-
tors in the award of such task orders under such contracts. The Committee
intends that all federal agencies should move to the use of multiple task
order contracts, in lieu of single task order contracts, wherever it is practical
to do s0.””

b. “Fair Opportunity”

FASA mandated that agencies award orders through a limited competitive process. Spe-
cifically, the statute required that all contractors to multiple award contracts be provided
a “fair opportunity to be considered” for each task or delivery order in excess of $2,500,2*
subject to four exceptions: (1) circumstances of unusual urgency that will not permit fair
opportunity; (2) only one contractor has the capability to provide the highly unique or
specialized services necessary; (3) a sole source order is necessary as a logical follow-on to
an existing order already issued on a competitive basis; or (4) the noncompetitive order is
necessary to satisfy a minimum guarantee.?*

198 41 U.S.C.A. § 253j; 10 U.S.C.A. § 2304a-d

19941 U.S.C.A. § 253h; 10 U.S.C.A. § 2304a.

200°S. Rep. No. 103-258, at 15 (1994); See also 41 U.S.C.A. § 253h(d)(3); 10 U.S.C.A. § 2304a(d)(3).
201 S, Rep. No. 103-258, at 15.

22 41 US.CA. § 253j; 10 U.S.C.A. 2304c(b).

23 41 US.CAA. § 253j; 10 U.S.C.A. 2304c(b).
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The fair opportunity process for IDIQ contracts was implemented in FAR Subpart
16.5.2°* Although FASA called for a “fair opportunity to be considered,” studies conducted
by GAO and agencies’ inspectors general after the Act was implemented indicated that
agencies did not consistently promote competition or justify exceptions to competition.?®®
To address these concerns, Congress enacted section 804 of the National Defense Authori-
zation Act for Fiscal Year 2000.2°¢ This provision directed that the FAR be revised to provide
guidance regarding the appropriate use of multiple award IDIQ contracts. The guidance, at
a minimum, was to identify specific steps that agencies should take to ensure that: (1) all
contractors are afforded a fair opportunity to be considered for the award of task and deliv-
ery orders and (2) the statement of work (“SOW") for each order clearly specifies all tasks
to be performed or property to be delivered. In April 2000, the FAR was revised to address
these topics.

Under the FAR revisions, fair opportunity requires, with limited exceptions, that all
awardees are afforded a fair opportunity to be considered for each order exceeding $2,500.
The current FAR gives contracting officers significant discretion in applying the fair oppor-
tunity standard. For example, FAR 16.505(b)(1)(ii) provides that contracting officers “need
not contact each of the multiple awardees ... if the contracting officer has information
available to ensure that each awardee is provided a fair opportunity to be considered for
each order.”

Protests of task order awards are not authorized, except for cases where the order
increases the scope, period, or maximum value of the contract under which the order is
issued.”” FASA did require that each agency issuing task or delivery order contracts appoint
an ombudsman to review complaints regarding the fair opportunity process.?*® There is
little evidence that these ombudsmen have been active.

c. Section 803 Revisions to “Fair Opportunity”

Notwithstanding the measures to further define the fair opportunity standard and the
discretion afforded by the FAR, Congress continued to have concerns regarding the ade-
quacy of competition under multiple award contracts, particularly for services. For exam-
ple, Section 803 of the National Defense Authorization Act for Fiscal Year 2002 required
DoD to promulgate regulations requiring competition in the purchase of services by DoD
under multiple award contracts. It required that DoD’s regulations must provide for DoD
the award of orders “on a competitive basis,” absent a waiver.?”” The statute provided that
the purchase of services would be made on a “competitive basis” only if it was made pursu-
ant to procedures that required “fair notice” of the intent to make a purchase to be given to
“all contractors offering such services under the multiple award contract” and afforded all

204 FAR 16.5(c) provides that with respect to GSA, nothing in 16.5 restricts GSA's authority to enter
into schedule, multiple award or task or delivery order contracts under any other provision of law. GSA’s
regulations at FAR 8.4 take precedence for GSA’s contracts.

205 See U.S. DoD IG, DoD Use of Multiple Award Task Order Contracts, Audit Rep. No. 99-116, 4-7 (Apr.
1999); U.S. GAO, Contract Management: Few Competing Proposals for Large DoD Information Technology
Orders, GAO /NSIAD-00-56, 12-13 (Mar 2002).

206 pyb. L. No. 106-65 (Oct. 5, 1999).
2710 U.S.C. § 2304c(d).

208 10 U.S.C. § 2304c(e).

209 See Pub. L. No. 107-107, § 803(b)(1).
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contractors that respond “a fair opportunity to make an offer and have that offer fairly con-
sidered by the official making the purchase.”?° Thus, Section 803 went beyond the FAR in
that, when implemented, it would require agencies to solicit offers from all contract hold-
ers to meet the “fair opportunity” test.

DoD'’s implementing regulations, which became effective in October 2002, require that
each order of services exceeding $100,000 shall be placed on a “competitive basis.” The
regulations provide that an order is made on such a basis only if the contracting officer:

(1) Provides a fair notice of the intent to make the purchase, including a
description of the supplies to be delivered or the sources to be performed
and the basis upon which the contracting officer will make the selection, to
all contractors offering the required supplies or services under the multiple
award contract; and

(2) Affords all contractors responding to the notice a fair opportunity to
submit an offer and have that offer fairly considered.?"

The regulations also permit the contracting officer to waive the competition require-
ment under certain circumstances.?? As discussed below, the DoD regulations also cover
ordering procedures for services under schedule contracts.

GAO continued to express concern in 2003 regarding the level of competition under fair
opportunity.? In July 2004, GAO issued another report regarding DoD’s implementation
of Section 803.%* GAO found that competition requirements were waived for nearly half of
the task orders surveyed.”’®> GAO noted that, “[a]s a result of the frequent use of waivers, there
were fewer opportunities to obtain the potential benefits of competition—improved levels of
service, market-tested prices, and the best overall.”?* GAO found that, in the majority of cases
where waivers were invoked, it was done at the request of the government program office “to
retain the services of contractors currently performing the work.”?” The report further found
that roughly two-thirds of the cases in which waivers were invoked were in Federal Supply
Schedule orders.”"® For orders that were available for competition, buying organizations
awarded more than one-third after receiving only one offer.?”?

2

o Id. § 803(b)(2).
I See DFARS 216.505(c).
22 See DFARS 216.505(b).

23 U.S. GAO, Contract Management: Civilian Agency Compliance with Revised Task and Delivery Order
Regulations, GAO-03-393, 7 (Feb. 2003)

24 U.S. GAO, Contract Management: Guidance Needed to Promote Competition for Defense Task Orders,
GAO-04-874, (July 2004).

25 Id. at 6.

26 1d. at 6.

27 Id. at 3.

28 Id. at 6.

2 Id. at 3.

2
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In its July 2004 report regarding Section 803, GAO recommended that DoD:

e develop additional guidance on the circumstances under which the logical follow-on and
unique services waivers may be used;

e require that all waiver determinations be supported by documentation describing in
detail the circumstances that warrant the use of a waiver; and

e establish approval levels for waivers under multiple award contracts that are comparable
to the approval levels for sole source Federal Supply Schedule orders under subpart 8.4 of
the [FAR].2%

In testimony before the Panel, representatives of the DoD Inspector General discussed
an additional investigative report that would show (report released in October 2006) a sig-
nificant number of orders still are not being subjected to fair opportunity requirements.?*
The report states that on 6 of 14 sole source purchases reviewed, adequate justification was
not provided for sole source procurements.??? In the FY 2007 DoD Authorization Act, Con-
gress tasked the IG with a further review of fair opportunity.?>* The agency implementation
of the “fair opportunity” required by FASA thus has been uneven and subject to congressio-
nal prodding to encourage competition.

The Defense FAR Supplement was amended further in March 2006 to add increased
specificity to the requirements for competition in placement of orders under multiple
award contracts. 2> The March 2006 amendments made clear that DoD’s requirements pur-
suant to Section 803 apply to orders for both supplies and services, including orders placed
by non-DoD agencies on behalf of DoD. In addition, DoD clarified that any justification
for a waiver of fair opportunity was required to be consistent with the requirements of FAR
8.405-6,?* including senior level approvals for waivers involving large orders.

d. Competition Under Multiple Award IDIQ Contracts

As described above, the award of work under multiple award IDIQ contracts is a two-
step process. The award of the basic multiple award IDIQ contract is made using FAR Part
15 procedures. Agency requirements are broadly stated in these contracts, since the actual
requirements to be filled have not yet been determined.

In the case of supplies, an agency may know what it needs, but not the quantity or
timing. For services, the government’s ability to state its requirements in a manner that
allows an evaluation against those requirements may be difficult. For routine services such
as groundskeeping or equipment maintenance, the work is identifiable and the unknowns

220 Id. at 17.

22! Test. of Henry Kleinknecht & Terry McKinney, DoD, AAP Pub. Meeting (June 29, 2006) Tr. at 54-56, 111-12.

222 U.S. DoD IG, Acquisition — FY 2005 DoD Purchases Made Through the General Services Administration,
D-2007-007, 5 (Oct. 2006).

223 John Warner National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364, § 817,
120 Stat. 2083 (2006).

224 71 Fed. Reg. 14106 (Mar. 21, 2006).

225 FAR 8.405-6, as amended by GSA in June 2004, sets forth detailed requirements for a waiver
justification including, among other things, (i) demonstration of the proposed contractor’s unique
qualifications; (ii) the ordering activity contracting officer’s determination that the order represents the
best value to the government, (iii) the market research performed; (iv) steps the ordering agency may take
in the future to overcome the need for a noncompetitive order; and (v) evidence that supporting data have
been certified as accurate and complete by technical or requirements personnel.
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are quantity and timing. However, for complex IT and management services, the state-
ment of requirements may be extremely general since the agency does not include the mix
of labor or the expected nature and duration of the individual projects in the solicitation.
For complex services, the evaluation thus typically is based on sample tasks rather than
the agency’s actual requirements. Because of the multiple award preference stated in FAR
16.504(c), awards usually are made to multiple offerors, including one or more mandatory
awards to small businesses—if a partial reservation has been made. Large programs such as
the authorized GWAGCs typically have a set number of awardees and involve more offerors.
Some multiple award vehicles, such as SeaPort-e may not involve any initial competition,
i.e., according to testimony, SeaPort-e initially awarded 654 contracts.?*

Once the base contract awards are made under a multiple award IDIQ solicitation,
the government'’s specific requirements are identified in task orders. The DFARS order
procedures at 216.505 contain relatively little guidance for the conduct of order competi-
tions over $100,000. The contracting officer is required to consider cost or price and is
encouraged to use streamlined procedures, as well as take into account past performance
on earlier orders under the contract.?” However, for the more complex and higher value
task orders involving services, agencies often will conduct competitive negotiations that
apply some of the competitive source selection procedures from FAR Part 15. For example,
agencies will issue a solicitation type document that contains a statement of work, pro-
posal instructions, evaluation criteria, and a statement of intent to make a best value selec-
tion. Agencies often hold discussions, request final proposals, and make an award based
on trade-offs involving price and non-price factors. [Note that GSA’s regulations for FSS
ordering provide more detailed guidance for large orders involving statements of work, as
discussed further below.] However, agencies making awards under multiple award IDIQ
contracts are not required to debrief offerors, and, regardless of the size of the award, no
protest involving the procurement process is permitted. Protests are permitted only under
limited circumstances involving orders out of scope.

6. GSA Federal Supply Schedule

a. Background

With enactment of the provisions for commercial items, the acquisition of services on the
GSA Federal Supply Schedule increased dramatically. Sales under the Federal Supply Sched-
ules grew from $4.5 billion in 1993 to $10.5 billion in 1999?%® and reached $35.1 billion in
FY 2006 (in addition, sales under the Veterans Administration Federal Supply Schedule in FY
2005 was $7.9 billion).?** The effect on the acquisition of services was particularly profound.
FASA led to a “significant increase” in the type of services available on GSA's schedules,?** and
by 2001, the federal government spent $109 billion on services, constituting 51 percent of all

226 Test. of Jerome Punderson, NAVSEA, AAP Pub. Meeting (Aug. 18, 2005) Tr. at 285-86.
227 DFARS 216.505-70(c).
228 See U.S. GAO, Federal Acquisition: Trends, Reforms, and Challenges, GAO/T-OCG-00-7, 6-7 (Mar. 2000).

229 GSA Data, Contractors Report of Sales - Schedule Sales FY 2006 Final, (Oct. 24, 2006) (on file with the
General Services Administration).

230 See Commercial Activities Panel, Final Report: Improving the Sourcing Decision of the Federal
Government 27 (Apr. 2002), http://sharea76.fedworx.org/ShareA76/search/showsingledoc.
aspx?docinfoid=1591.
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acquisition spending for that year.?! In FY 2005, total GSA schedule sales had increased to
$33.9 billion with services constituting 61.9 percent of schedule sales or $20.9 billion. In FY
2006, GSA schedule sales increased again to a total of $35.1 billion with services constituting
64.4 percent or $22.6 billion. During the past nine years, GSA-managed schedule sales have
grown on average 22.7 percent annually. (Note that for FY 2006 GSA-managed schedule sales
grew by only 3.5 percent from FY 2005—a decrease from the 21.5 percent growth in FY 2004
and 9.0 percent growth in FY 2005.)**2 Today, services account for about two-thirds of all
schedule sales.

GSA offers professional services through the schedule in a variety of areas, including:
general purpose commercial Information Technology Equipment, software and services
(known as the “IT 70” Schedule); Financial and Business Solutions (“FABS”); Mission Ori-
ented Business Integrated Services (“MOBIS”); Professional Engineering Services (“PES”),
and Environmental Services. Companies offering these services agree to perform the identi-
fied services for hourly rates identified on the Schedule.

Within the schedules program, the Services Acquisition Center offering the PES, FABS,
and Advertising and Integrated Marketing (“AIMS”) Schedules has grown remarkably. The
Services Acquisition Centers FY 2005 sales were $3.5 billion. During the previous three years,
its sales have grown by 164 percent, showing a substantial demand for professional services.
Although services under the IT 70 Schedule grew less dramatically (less than 1 percent in FY
2005), IT 70 Schedule sales totaled $16.9 billion in FY 2005, accounting for approximately
50.8 percent of total schedule sales. This number grew only slightly in FY 2006, to $17 bil-
lion, of which services accounted for approximately 64 percent or $10.8 billion.

FSS contracts are awarded pursuant to GSA’s separate authorizing statute. CICA defined
“competitive procedures” to include the GSA schedules so long as: (1) participation in the
program is open to all responsible sources, and (2) orders and contracts under such proce-
dures result in the lowest overall cost alternative to meet the government’s needs.?** Thus,
orders placed under the schedules are deemed to be the product of competitive procedures,
because they are items and services that are routinely sold in substantial quantities in the
commercial marketplace. GSA’s regulations implementing the FSS program are set forth in
FAR Subpart 8.4. For the FSS program, GSA maintains an open solicitation under which
any contractor may submit an offer of a commercial item or service for award of an FSS
contract.?** Offerors under an FSS solicitation do not compete against other offerors; rather,
prices are assessed against the standard of a “fair and reasonable price.” For services, the
FAR states:

GSA has already determined the prices of supplies and fixed-price services,
and rates for services offered at hourly rates, under schedule contracts to
be fair and reasonable. . . . By placing an order against a schedule contract
..., the ordering activity has concluded that the order represents the best

B d. at 27.

232 Data provided to the Panel (on file with GSA).

233 41 US.C.A. § 259.

234 As of the date of this Report, more than 17,000 companies have schedule contracts according to GSA.
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value. . . and results in the lowest overall cost alternative (considering price,
special features, administrative costs, etc.) to meet the Government’s needs.?*

To be awarded a base schedule contract, a vendor has to provide GSA with informa-
tion about its commercial sales practices and identify categories of customers who then
become the basis of negotiation. Utilizing a Most Favored Customer (“MFC") approach,
GSA negotiates with its vendors to obtain the best prices afforded their preferred customers
for like requirements of similar scale. The essence of GSA schedule contract price analysis
is a comparison of the prices offered to the government with the prices paid by others in
the commercial marketplace for the same or similar items, including services, under similar
conditions. This pricing approach, combined with GSA’s Price Reductions clause (GSAM
552.238-75), is designed to maintain a specific, commercially-competitive pricing relation-
ship throughout the duration of the contract. The focus of this threshold negotiation is to
leverage the government’s volume buying to achieve a position similar to that of the most
competitive commercial customer from the particular vendor.?*® The resulting price is, thus,
deemed “fair and reasonable.”%’

b. Market Prices

As discussed above, orders placed under the schedules are deemed to be the product
of a competitive procedure because the items and services are routinely sold in substantial
quantities in the commercial marketplace. GSA attempts to ensure that the prices and labor
rates of an FSS contract are reasonable through analysis of commercial pricing policies and
practices and use of pre-award audits by the GSA IG of those commercial prices. In recent
years, GSA has increased the surveillance of commercial prices. The number of pre-award
audits is increasing. During fiscal year 2003 to 2004, the number of pre-award audits per-
formed increased from 18 to 40, and GSA established the fiscal year 2005 goal at 70.2%
According to GSA, the goal is set at 100 in fiscal year 2006.%*° In FY 1995, GSA conducted
154 pre-award audits. GSA MAS contracts contain over 10 million products from more
than 17,000 commercial vendors.?*°

c. Streamlined Ordering Process

The use of GSA schedules provides for a simplified ordering process. For instance,
as long as ordering activities (i.e., buyers) comply with the regulatory ordering policies
and procedures established by GSA and set forth in FAR 8.405, the order is not subject
to the requirements of FAR Part 13 (Blanket Purchase Agreements), FAR Part 14 (Sealed
Bidding), FAR Part 15 (Contracting By Negotiation), or FAR Part 19 (Small Business
Programs)(except for the requirement at FAR 19.202-1(e)(1)(iii) dealing with bundling in
small business procurements). Buyers still must comply with all FAR requirements regard-
ing bundled contracts, if the order meets the definition for a bundled contract at FAR
2.101(b). The GSA schedules also may be used to meet agency small business goals.

235 FAR 8.404(d).

236 FSS Procurement Information Bulletin 04-2 (on file with GSA).
27 FAR 8.404(d).

238 GAO-05-229 at 14-15, 17.

239 According to information provided by GSA to the Panel.

240 Data provided to the Panel (on file with GSA).
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Once a contractor’s products or services are placed on the GSA schedules, any agency may
order pursuant to the ordering procedures set forth in FAR 8.4. Although GAO generally lacks
jurisdiction to hear protests involving the issuance of delivery and task orders,*"' GAO has
determined that its bid protest jurisdiction under the Competition in Contracting Act***> does
extend to competitions conducted under FSS contracts.?”* Orders under the schedules may be
protested, regardless of the size of the order.

(i) Policies and Procedures for Ordering Services. While there are no dollar limits for
orders placed under GSA schedule contracts, the ordering procedures specified in the FAR
differ depending on a number of factors, including dollar thresholds. More specifically,
the ordering procedures vary depending on (1) whether the acquisition is for supplies
or services, (2) if services, whether they are of a type requiring a statement of work, i.e.,
statement of the buyer’s requirements, (3) the dollar value of the purchase (i.e., below the
micro-purchase threshold, currently set at $3,000, or above the micro purchase threshold
established by category of supply or service), and (4) whether a Blanket Purchase Agree-
ment (“BPA”) is being established under the schedule contract for the fulfillment of repeti-
tive needs for supplies or services. For any orders of services at or below the micro purchase
threshold, the buyer may place orders directly with any FSS contractor that can meet the
agency’s needs, without regard to whether a SOW was used.?**

For orders of services under the maximum order threshold, if an SOW is not used (e.g.,
for commoditized services such as installation, maintenance or repair services), the order-
ing activity must review at least three schedule contractors’ price lists.?*> Such a survey of
prospective suppliers on the schedules may be accomplished through a review of the “GSA
Advantage!***” online shopping service or by review of catalogs or price lists from three
contractors.?*” The FAR does not define survey requirements or how the three schedule con-
tractors are to be chosen. The FAR does include a list of factors that may be considered in
determining best value for purposes of selecting a contractor for an order.?*® For orders in
excess of the maximum order threshold, the policy is that buyers should seek a price reduc-
tion.?* However, an order may be placed even though no reduction is offered.?*

In cases where services priced at hourly rates are being acquired from schedule con-
tractors, GSA policy calls for an SOW stating the buyer’s requirements (e.g., the work to

24141 U.S.C. § 253j(d); 10 U.S.C. § 2304c(d).

242 See 31 U.S.C.A. § 3551 et seq.

23 E.g., Savantage Fin. Servs., Inc., B-292046, B-292046.2, June 11, 2003, 2003 CPD ¢ 113; see Sys.

Plus, Inc. v. United States, 68 Fed. Cl. 206 (2005), where the extent of the authority for review of FSS
competitions has been called into question. In recently rejecting a challenge to an agency decision not to
implement a stay of performance in regard to the award of an order under a schedule contract, the U.S.
Court of Federal Claims distinguished FAR Part 15 procurements from the competitions conducted under
FAR subpart 8.4 for purposes of the statutory stay outlined in the statute that sets forth GAO’s bid protest
jurisdiction.

244 FAR 8.405-1(b) and 8.405-2(c)(1).

245 FAR 8.405-1(c).

246 As of January 2006, GSA Advantage! provides more than 11.2 million different commercial services
and products through its 17,495 contracts in 43 different schedules. It features advanced search capability
and has traffic of approximately 45,000 hits a day.

247 See id.

248 FAR 8.405-1(c)(3).

249 FAR 8.405-1(d).

250 PAR 8.405-1(d)(3).
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be performed, location, period of performance, schedule, performance standards, etc.)
to be provided along with evaluation criteria in an RFQ.?*! In circumstances involving
orders over the micro-purchase threshold, but less than the maximum order threshold
where an SOW is called for, the policy is that the buyer provide such an RFQ “to at
least three schedule contractors that offer services that will meet the agency’s needs.”**?
RFQs may be posted on e-Buy. Buyers are encouraged to request firm fixed-prices for
the work scope.?*® The policy makes it clear that although the hourly rates are already
on the schedule and deemed fair and reasonable (through deemed competition), the
responsibility for obtaining a fair and reasonable price for the buyer’s specific require-
ment, considering the level of effort and mix of labor proposed, is the responsibility
of the buyer.?** Buyers are encouraged to seek price reductions regardless of the size of
individual orders.?>

In purchases where the dollar value of the buy exceeds the maximum order threshold,
or if establishing a BPA under a schedule, the FAR instructs ordering activities whose order
does not require an SOW to review the price lists of additional schedule contractors, seek
price reductions, and place the order or BPA with the schedule contractor that provides the
best value.?*® However, as noted above, the order may be placed even if no price reductions
are forthcoming.?’

For those orders exceeding the maximum order threshold or for establishing a BPA for
services that require an SOW, the policy is that buyers provide the RFQ to additional sched-
ule contractors, or to any schedule contractor who requests the RFQ. The SOW is required
to identify the work performed, location period of performance deliverable schedule, and
performance standards.?*® In order to determine the appropriate number of additional
contractors, buyers should consider, among other factors, the complexity, scope, estimated
value of the requirement and market research. GSA places the responsibility on the buyer
whose requirement is being filled, to evaluate the responses and make an award to the
schedule contractor determined to offer best value based on a consideration of the level of
effort and the proposed labor mix for the task defined in the SOW.?*° In such circumstances
and depending on the complexity and size of the order, the buying agency contracting
officer may use his or her discretion to use the minimum required evaluation procedures
in FAR 8.405-2 to conduct an evaluation that is similar to a best value selection under FAR
part 15 and produces a result deemed to be the best value.

The Internet-based tool e-Buy often is used for order competitions under the GSA
schedules. This tool is designed to facilitate the request for and submission of quotes or
proposals for products and services offered through FSS contracts and GSA GWACs.?*°

251 FAR 8.405-2(c).

252 FAR 8.405-2(c).

253 FAR 8.405-2(c)(2)(iii).

254 FAR 8.405-2(d).

255 FAR 8.405-4.

2% FAR 8.405-1(d)(1)-(3).

257 FAR 8.405-1(d)(3).

258 FAR 8.405-2 (b) and (c)(3).

259 FAR 8.405-2(c)(3)-(4) and 8.405-2(d).
260 http://www.gsaadvantage.gov.
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Agencies can use e-Buy to prepare and post a request for quotations for specific products
and services for a specified period of time, and contractors may review the request and post
a response. Under the e-Buy tool, the buying agency, not GSA, defines the requirements
and writes the statement of work—GSA does not review them. The buying agency selects
the contractors who will be solicited for a quotation. However, the system is set up so that
all vendors within the selected product/service categories or SINs can view the RFQ under
the bulletin board and submit quotations. It is up to the vendor whether to make the effort
to submit a quotation if that vendor did not receive a solicitation. Using e-Buy satisfies the
additional requirements of DFARS 208.405-70. DoD’s implementation was addressed in
the GAO report discussed above.?®!

For example, an ordering agency with a requirement for an IT business improvement
task may choose SIN 132-51, IT Services, under the Schedule 70-IT and SIN 874-1, Consult-
ing Services, under the Schedule 874-MOBIS. The e-Buy system will show the list of 3,995
vendors available under SIN 132-51 and 1,741 vendors under SIN 874-1 (as of 6/8/2006).
The agency will then select the vendors to whom to send e-mail notifications about the
RFQ (“select all vendors” is also available). However, the rest of the vendors within the two
SINs may still view the RFQ in the bulletin board and submit quotes. Under, FAR 8.405-
2(c)(4) and (d), the ordering agencies must provide the RFQ including the statement of
work and the evaluation criteria to any schedule contractor who requests it and they must
also evaluate all responses received. The agency can decide reasonable response time.

Postings on e-Buy have been continually increasing since its inception in August 2002.
In FY 2003, 13,282 solicitations were posted. Postings increased to 25,582 in FY 2004 and
41,179 in FY 2005. Finally, in FY 2006, there have been 48,423 postings representing an
approximately 18 percent increase over the last year. On average, three quotes have been
received per closed RFQ during FY 2005 and FY 2006.%%

Regardless of whether ordering activities use e-Buy, the ordering activity, not GSA, is
responsible for establishing the dollar thresholds for BPAs and orders, developing a quality
SOW when required, conducting the competition including selecting appropriate vendors
to receive an RFQ when e-Buy is not used, and evaluating and selecting the schedule con-
tractor to fulfill their requirements.

As with task orders under multiple award contracts, Section 803 also applies to orders
under FSS contracts. DoD regulations impose the requirements of Section 803 for services
orders over $100,000 under GSA schedule contracts.?** As implemented in DFARS 208.405-
70, DoD'’s regulations require that a DoD order for supplies or services exceeding $100,000
must provide fair notice either to all applicable schedule holders or to as many schedule
contractors as practicable to reasonably ensure receipt of at least three offers. The Proce-
dures, Guidance and Information (“PGI”) for DFARS 208.405-70 specifically mentions
“e-Buy” as one medium that provides fair notice to all the GSA schedule contractors. At the
time of this report, GSA has under consideration, a proposed rule that will make Section
803 applicable government-wide.

261 See GAO-04-874.
262 Data provided to Panel by GSA.
263 See DFARS 208.405-70.
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(ii) Schedule BPAs. Blanket Purchase Agreements under GSA schedules also are used
as a tool to streamline the ordering process. BPAs originally were designed to provide a
simplified method for government agencies to meet their repetitive needs for unpredict-
able quantities of commodities.?** With the addition of services priced at hourly rates to
the Federal Supply Schedules, schedule BPAs for these services in some ways more closely
resemble IDIQ services contracts in their application and use than traditional FAR Part
13 BPAs with their individual purchase limitations.?*> BPAs under GSA schedules may be
single BPAs or multiple BPAs. Schedule BPAs also may be established for the use of a single
agency, or may be established for multi-agency use if the BPA identifies the participating
agencies and their estimated requirements at the time the BPA is established.

While fair opportunity requirements that apply to umbrella IDIQ contracts do not
apply to multiple BPAs, the establishing agency must specify the ordering procedures to be
used by the ordering activities and the ordering activities must forward their requirement,
including any statement of work and evaluation criteria, if required, to an appropriate
number of BPA holders, as established by the BPA’s ordering procedures.

Unlike traditional FAR Part 13 BPAs, with their dollar threshold limitations, BPAs under
GSA schedules have been used for streamlining large buying programs for various types of
services and supplies. While dollar thresholds invoke varying ordering procedures under GSA
schedules (as discussed above), there are no dollar limits for an order or a BPA. After comply-
ing with the ordering policies discussed above under FAR Subsection 8.405-1 or -2 as appli-
cable for establishing the BPA, and estimating the quantities or work to be performed,?*® the
ordering activity may place orders as the need arises for the duration of the BPA (usually five
years),*” without notice requirements or competition beyond that required under the BPA’s
ordering procedures. As discussed above, FAR Subsection 8.405-3(b)(3) requires that those
placing orders under a BPA for hourly rate services develop an SOW for the order and ensure
that the order specifies a price for the performance of the tasks identified in the SOW. So, while
the hourly rates are themselves already deemed fair and reasonable, FAR Subsection 8.405-2(d)
places the responsibility for considering the level of effort and the mix of labor proposed to per-
form a specific task on the ordering activity in determining the total price reasonable.

While an established BPA can remain in effect for up to five years (may exceed five years
to meet program requirements),**® the contracting officer must review the BPA annually.>®®
The review process must determine whether the vendor is still under the GSA schedule con-
tract, whether the BPA is still the best value for the government, and whether additional price
reductions could be obtained due to an increase in the amounts of services purchased.?” In
addition, the contracting officer must document the results of the annual review.?”

(iii) Brand-Name Specifications. On April 11, 2005, OMB issued a memorandum
addressing the use of brand-name specifications to reinforce the need to maintain vendor

264 FAR 8.405-3(a)(1).

265 FAR Subsection 13.303-5(b).
266 FAR 8.405-3(a)(2).

267 FAR 8-405.3(c).

268 4. at 8.405-3(c).

209 Id. at 8.405-3(d).

270 Id. at 8.405-3(d)(1).

2 Id, at 8.405-3(d)(2).
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and technology neutral contract specifications. OMB’s twin goals in issuing the memo-
randum were to increase competition and transparency regarding the use of brand-name
requirements. OMB encouraged agencies to limit the use of brand-name specifications
and requested that agencies publicize any justification for use of a brand name with the
contract solicitation. The Civilian Agency Acquisition Council and the Defense Acquisition
Regulations Council followed suit, and, on September 28, 2006, the Councils issued an
interim rule amending the FAR to require agencies to publish on the GPE or e-Buy, the jus-
tification to support the use of brand-name specifications.

The interim rule stated that, as a general rule, contract specifications should emphasize
the necessary physical, functional, and performance characteristics of a product—not brand
names. In addition, the interim rule requires that brand-name orders exceeding $25,000
to be placed against the FSS program must be posted on e-Buy. As part of the posting, the
ordering agency is required to include the documentation or justification supporting the
brand-name requirement. For non-FSS acquisitions, including simplified acquisitions, the
interim rule requires posting of the justification or documentation supporting the brand-
name requirement to the FedBizOpps website.

F. Pricing—The Current Regulatory and Oversight Scheme

1. Overview

Under current law, contracts that are priced or performed on the basis of cost are sub-
ject to the requirement for submission of certified cost or pricing data if they are above the
$650,000 threshold.?”? There are exceptions to this requirement, as discussed further below,
for competitively awarded contracts (although noncompetitive modifications to such con-
tracts may be covered) and for contracts for commercial items (the exception also covers
modifications to commercial item contracts).

For commercial item contracts under FAR Part 12, the government still must determine
whether the price is fair and reasonable. Where commercial item contracts are competitively
awarded, price reasonableness is easily established. Where commercial item contracts are
acquired noncompetitively, an issue arises as to what data should reasonably be required to
support the contractor’s proposed pricing. For price-based acquisitions of commercial items,
FAR 15.403-3(c) describes the process the contracting officer must utilize. The contracting
officer is directed, “at a minimum” to use price analysis to determine fair and reasonable
prices whenever a commercial item is acquired. If price analysis is not sufficient, the contract-
ing officer is directed to use other sources (e.g., market information), and if that is insuffi-
cient, authority exists to obtain information other than cost or pricing data.

In the grey area, where there is little or no competition, where exceptions to fair oppor-
tunity are used, or where there is an inadequate response to the competition, questions arise
as to what types of data the contracting officer can and should obtain in connection with
commercial items, whether pressures to get to award discourage asking for information other
than cost or pricing data, and what the government audit community does with such data;
i.e., is the mindset to treat it no different than cost or pricing data?

272 FAR 15.403-4(a).
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For defense articles, considerable controversy has arisen since this Panel was appointed
regarding whether such articles should be considered “commercial items” and whether
price-based acquisition of such items should be permitted.

2. The Current Truth in Negotiations Act

The TINA?? requires a contractor to submit certain factual information to the govern-
ment for purposes of contract negotiations. The contractor must submit this “cost or pricing
data” to the government and certify that the data are “accurate, complete, and current.”?*

Specifically, unless an exception applies, TINA requires submission of cost or pricing
data before the award of any negotiated prime contract, subcontract, or modification to
any contract that is expected to exceed $650,000. Unless an exception applies, cost or pric-
ing data also may be required for contract actions over the simplified acquisition threshold
if the data are necessary to determine whether the offered contract or modification price is
fair and reasonable.?”* The FAR encourages contracting officers to “use every means avail-
able to ascertain whether a fair and reasonable price can be determined before requesting
cost or pricing data.” ?7°

There are several exceptions to the requirement that a contractor submit cost or pricing
data.?’” A contractor does not have to provide cost or pricing data if the agreed upon price
was based on “adequate price competition”?’8 or “prices set by law or regulation.”*” Finally,
submission of cost or pricing data is not required for contracts for “commercial items”
or modifications to such contracts (provided that such modifications would not change
the contract from one for a commercial item to one other than for a commercial item).?*
Notwithstanding, the contracting officer may require information other than cost or pricing
data to support a determination of price reasonableness or cost realism.?*! The government
may not require submission of certified cost or pricing data if an exception applies.??

a. What is Cost or Pricing Data?
Cost or pricing data is broadly defined as:

all facts that, as of the date of agreement on the price of a contract (or the
price of a contract modification), or, if applicable consistent with [TINA],
another date agreed upon between the parties, a prudent buyer or seller
would reasonably expect to affect price negotiations significantly. Such
term does not include information that is judgmental, but does include the
factual information from which a judgment was derived.?

273 10 U.S.C. § 2306a; 41 U.S.C. § 254b.

274 See 10 U.S.C. § 2306a(a)(2), 41 U.S.C. § 254b(a)(2).

275 See FAR 15.403-4(a)(2).

276 FAR 15.402(a)(3).

277 See 10 U.S.C. § 2306a(b); 41 U.S.C. § 254b(b); FAR 15.403-1.
278 See FAR 15.403-1(b)(1).

279 FAR 15.403-1(b)(2).

280 See FAR 15.403-1(b)(3), (5).

281 See FAR 15.403-1(b).

282 Sep 10 U.S.C. § 2306a(b); 41 U.S.C. § 254b(b).

283 10 U.S.C. § 2306a(h)(1); 41 U.S.C. § 254b(h)(1). See also FAR 2.101.
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The FAR further states:

Cost or pricing data are factual, not judgmental; and are verifiable. While
they do not indicate the accuracy of the prospective contractor’s judgment
about estimated future costs or projections, they do include the data form-
ing the basis for that judgment. Cost or pricing data are more than histori-
cal accounting data; they are all the facts that can be reasonably expected to
contribute to the soundness of estimates of future costs and to the validity
of determinations of costs already incurred.?%*

Thus, cost or pricing data includes a variety of information including, but not limited
to, cost information on which the contractor based its price.

The FAR provides some specific guidance in identifying broad categories of informa-
tion that qualify as cost or pricing data. It states that cost or pricing data includes

such factors as-
(1) Vendor quotations;
(2) Nonrecurring costs;

(3) Information on changes in production methods and in production or
purchasing volume;

(4) Data supporting projections of business prospects and objectives and
related operations costs;

(5) Unit-cost trends such as those associated with labor efficiency;
(6) Make-or-buy decisions;
(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could have a significant
bearing on costs.?*®

b. Information Other Than Cost or Pricing Data

When one of the exceptions discussed above applies, the contracting officer “shall not
require submission of cost or pricing data to support any action (contracts, subcontracts, or
modifications).”?*¢ Therefore, the prohibition on obtaining such data is explicit. The FAR
also states, however, that the contracting officer “may require information other than cost
or pricing data to support a determination of price reasonableness or cost realism.”2%7

284 FAR 2.101.

285 Id

26 Sge FAR 15.403-1(b).
287 Id
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The text of TINA provides:

When certified cost or pricing data are not required to be submitted under
this section for a contract, subcontract, or modification of a contract or
subcontract, the contracting officer shall require submission of data other
than certified cost or pricing data to the extent necessary to determine the
reasonableness of the price of the contract, subcontract, or modification of
the contract or subcontract. Except in the case of a contract or subcontract
covered by the exceptions in subsection (b)(1)(A), the contracting officer
shall require that the data submitted include, at a minimum, appropriate
information on the prices at which the same item or similar items have
previously been sold that is adequate for evaluating the reasonableness of
the price for the procurement.?®

The FAR mandates that, in establishing the reasonableness of prices, a contracting
officer must not obtain more information than is “necessary.”?** If “the contracting officer
cannot obtain adequate information from sources other than the offeror, the contracting
officer must require submission of information other than cost or pricing data.”*°

In light of the use of the phrase “other than” in conjunction with “cost or pricing data,”
it is not entirely clear from the TINA statute or the implementing regulation in the FAR
what qualifies as “information other than cost or pricing data.” Neither statute nor the FAR
specify the difference between “cost or pricing data” and “information other than cost or
pricing data.” For example, it is not clear from the regulation whether the category “infor-
mation other than cost or pricing data” necessarily encompasses the same types of cost or
price-related information as “cost or pricing data,” and if it then differs from “cost or pric-
ing data” only in regard to certification and defective pricing implications.

Although the FAR does not describe the differences between “cost or pricing data” and
“information other than cost or pricing data,” it sets forth the following order of prece-
dence for seeking “information other than cost or pricing data” when cost or pricing data
are not required and there is no “adequate competition”:

Information related to prices (e.g., established catalog or market prices or
previous contract prices), relying first on information available within the
Government; second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the offeror. When
obtaining information from the offeror is necessary, unless an exception
under 15.403-1(b)(1) or (2) applies, such information submitted by the
offeror shall include, at a minimum, appropriate information on the prices
at which the same or similar items have been sold previously, adequate for
evaluating the reasonableness of the price.

* * * *

28810 U.S.C. § 2306a(d)(1); See also 41 U.S.C. § 254b(d)(1).
289 See FAR 15.402(a).
20 FAR 15.403-3(a)(1).

82



Cost information, that does not meet the definition of cost or pricing data
at [FAR] 2.101.2"

Thus, the order of precedence for “information other than cost or pricing data” looks
first to price information and, secondarily, to cost information. The FAR does not further
identify or describe “information other than cost or pricing data.”

Under the FAR, “information other than cost or pricing data” may be requested for
commercial items where there is no adequate price competition.?*?> The FAR provides:

(i) The contracting officer must limit requests for sales data relating to
commercial items to data for the same or similar items during a rel-
evant time period.

(ii) The contracting officer must, to the maximum extent practicable, limit
the scope of the request for information relating to commercial items
to include only information that is in the form regularly maintained by
the offeror as part of its commercial operations.?*3

The FAR includes instructions (located in Table 15-2) for submission of proposals
when a contractor is required to submit cost or pricing data. The table is entitled “Instruc-
tions for Submitting Cost/Price Proposals When Cost or Pricing Data Are Required.” The
instructions address various “cost elements,” including materials and services, direct labor,
indirect costs, and other costs. The FAR provides detailed guidance regarding submission
of the information.?* Although “information other than cost or pricing data” is addressed
in FAR Subpart 15.4, the FAR does not include instructions for how to submit “information
other than cost or pricing data.” Instead, the FAR specifies that the “contractor’s format for
submitting the information should be used,”?** although FAR 52.215-20 Alternate IV also
enables the government to provide a “description of the information and the format that
are required.”

3. GSA Schedule Pricing Policies

Because the services and products on GSA schedule contracts are commercial items and
such contracts are awarded on commercial terms and conditions, GSA uses a price-based
approach to negotiate contract pricing. This approach relies on the prices of the supplies/
services that are the same or similar to those in the commercial marketplace. Under this
approach, submission of cost or pricing data is not required.

GSA’s negotiation objective is to receive prices that are equal to, or better than, a com-
pany’s MFC pricing for a comparable requirement. To arrive at a price that the government
considers fair and reasonable, offerors are required to submit significant amounts of data
pertaining to their commercial sales and discounting practices using the standard Commer-
cial Sales Practices Format.

21 FAR 15.402(a)(2)(i), (ii).
292 See FAR 15.403-3(c)(1).

293 FAR 15.403-3(c)(2)(i), (ii).
24 See FAR 15.408 (tbl. 15-2).
25 FAR 15.403-3(a)(2).
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GSA schedule contracts contain an Economic Price Adjustment clause under which
schedule contractors may increase or decrease prices according to their commercial
practice. Price decreases may be submitted at any time during the contract period. Price
increases, resulting from a reissue or modification of the contractor’s commercial cata-
log that formed the basis for award, can only be made effective on or after the initial 12
months of the contract period and, then, periodically thereafter for the remainder of the
contract term. Under a standard GSA clause, MAS contractors are required to maintain and
provide current Federal Supply Schedule Price Lists with detailed data on all price, price-
related information, and pertinent ordering instructions (I-FSS-600).

A contractor’s pricing and discount information is subject to audit by the GSA Inspec-
tor General. GSA schedule contracts also contain a Price Reductions Clause that requires
contractors provide and maintain auditable data establishing that, for the class of item
offered, the government has maintained price parity with commercial customers identi-
fied for tracking purposes in the contract. If it is discovered that the contractor offered
more favorable pricing arrangements to its commercial customers, the government will be
entitled to a rebate. GSA’s Office of Inspector General uses its investigatory powers (includ-
ing subpoenas) and the civil false claims act to pursue such rebates. The FSS program, thus,
is unique in that it relies on commercial pricing but uses the audit, investigatory, and fraud
prosecution powers of the government to enforce its price terms.

G. Unequal Treatment of the Parties

A fundamental difference between government and commercial contracting is unequal
treatment of the parties in the contracting process. The government enjoys certain contractual
“advantages” by virtue of its status as the “sovereign” resulting in benefits from the centuries-
old, judicially created doctrine of sovereign or governmental immunity. The prime example
of this doctrine is that the government cannot be sued unless (and only to the extent that)
it consents to be sued.?’® Application of this doctrine to the contracting process means that
contractors can sue the government only as permitted by the Tucker Act,?*” which does not
authorize suits in United States District Courts, jury trials, and certain types of relief such
as specific performance, injunctions (except in bid protest cases), interest on damages, etc.
Related doctrines are “official” immunity, precluding lawsuits against government employees
for their contractual activities,® and the “sovereign acts” doctrine, which shields the govern-
ment from contractual liability for actions taken in its sovereign capacity.?’

The government also enjoys special protection under the U.S. Constitution by virtue of
the Appropriation Clause precluding payments from the Treasury unless authorized by a
congressional appropriation statute.>*® Additional favored treatment for the government in
contracts is provided in numerous statutory provisions, such as the Anti-Deficiency Act,>"!

296 United States v. Sherwood, 312 U.S. 584, 586 (1941).
»7 28 U.S.C. § 1491(a)(1).

298 See Westfall v. Erwin, 484 U.S. 292, 295-96 (1988).
29 Horowitz v. United States, 267 U.S. 458 (1925).

300 See OPM v. Richmond, 496 U.S. 414 (1990).

0031 U1.S.C. § 1341(a)(1).
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Contract Disputes Act of 1978,3°? Defense Production Act, False Claims Act,** Forfeiture of
Claims Statute,*** Procurement Integrity Act,>® and the Truth in Negotiations Act.3°

The United States Supreme Court, however, has held for some 130 years that the
same rules of contract interpretation and performance apply to both the government
and contractors. The Supreme Court stated in 1875 that the government is subject to
the same rules as contractors. In Cooke v. United States,*” the Court said that, when the
United States became parties to commercial papers, they incur all the responsibilities of
private persons under the same circumstances. The Court then said:

If [a government| comes down from its position of sovereignty, and enters
the domain of commerce, it submits itself to the same laws that govern
individuals there.**®

Two years later, in a case involving the government’s obligations under a lease, the
Court said:

The United States, when they contract with their citizens, are controlled by
the same laws that govern the citizen in that behalf. All obligations which
would be implied against citizens under the same circumstances will be
implied against them.3*

In the Lynch case involving government insurance, the Court said:

When the United States enters into contract relations, its rights and duties
therein are governed generally by the law applicable to contracts between
private individuals.??

The Panel considered areas in which the courts and boards of contract appeals have not
followed the guidance in the Supreme Court’s decisions and have provided the government
more favorable treatment than contractors even when the disparate treatment is not based
on the Constitution, statutory provisions, or contract clauses. These areas included the pre-
sumption of regularity (that actions of the government were conducted properly and cor-
rectly),®" estoppel against the government,*'? the presumption of good faith,*? and interest
as damages.*"*

30241 U.S.C. § 601 et. seq.

30331 U.S.C. §§ 3729-3731.

304 28 U.S.C. § 2514.

305 Office of Fed. Procurement Policy Act, 41 U.S.C. § 423.
306 10 U.S.C. § 2306(f).

07 91 U.S. 389 (1875).

308 Id. at 398.

309 United States v. Bostwick, 94 U.S. 65, 66 (1877).

310 Lynch v. United States, 292 U.S. 571, 579 (1934); see also Franconia Associates v. United States, 536 U.S.
129, 141 (2002).

31 See, e.g., Astro Sci. Corp. v. United States, 471 E.2d 624, 627 (Ct. Cl. 1973) (government tests were
conducted properly).

312 See, e.g., Rumsfeld v. United Tech. Corp., 315 E3d 1361, 1377 (Fed. Cir. 2003).
313 Torncello v. United States, 681 E2d 756, 770 (Ct. Cl. 1982).
314 See England v. Contel Advanced Sys., Inc., 384 E3d 1372 (Fed. Cir. 2004).
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The Panel gave considerable attention to the legal presumptions, primarily because of a
scholarly opinion by Judge Wolski in the United States Court of Federal Claims decision in
Tecom, Inc. v. United States®® (decided during the Panel’s deliberations) and a recommenda-
tion by the American Bar Association’s Section of Public Contract Law.

The Tecom case discussed the history and application of the presumptions of regularity
and good faith. The presumptions have their root in the English law of evidence, and the
presumptions initially applied to both government officials and private persons (the law
presumed every man, in his private and official character, did his duty, and all things were
rightly done, until the contrary is proved).® The Supreme Court of the United States initially
did not limit the presumptions to government officials but applied them also to private per-
sons.*"” The Tecom decision discussed the judicial precedent involving the burden of proof
needed to rebut the presumptions and contrasted actions by government officials accused of
fraud or quasi-criminal wrongdoing with their actions of the type that may be taken by a pri-
vate party to a contract.®'® In fact, many of the cases discussed by Judge Wolski can be distin-
guished on the basis of actions taken by a government official in the government’s sovereign
or contractual capacities.

The comments of the American Bar Association’s Section of Public Contract Law (con-
sisting of lawyers in private practice, industry, and government service) were contained in
a letter to the Panel from the Section dated June 22, 2006. The Section noted that courts
and boards of contract appeals, over time, have applied some presumptions to conduct of
government employees acting in the contractual area, not merely the sovereign area. Much
of the confusion, the Section said, comes from the mingling of (a) the duty of good faith
and fair dealing (as recognized by Section 205 of the Restatement 2d of Contracts) that is
implied into every contract with (b) the presumption of good faith that attaches to govern-
ment employees acting in a sovereign capacity. The Section also noted that the unequal
treatment of the government and contractors by the misapplication of the doctrine has
been compounded by some judges who have imposed a higher standard of proof on con-
tractors in order to overcome the presumption. The Section concluded by recommending
the following language:

The contractor and the Government shall enjoy the same legal presumptions,

if any, in discharging their duties and in exercising their rights in connection
with the performance of any Government contract, and either party’s attempt
to rebut any legal presumption that applies to the other party’s conduct shall be
subject to a uniform evidentiary standard that applies equally to both parties.

Representatives of the ABA Section discussed the recommendation at a meeting of the
Panel and responded to numerous questions and comments by Panel members, including
acceptance of several revisions to the quoted recommendation made during the meeting.

31566 Fed. Cl. 736 (2005).
316 Id, at 758.
317 Id, at 760.
318 Id, at 769.

86



Il. Findings
1. Commercial “Best Practices” Generally

Finding:

“Best practices” by commercial buyers of services include a clear definition
of requirements, reliance on competition for pricing and innovative solu-
tions, and use of fixed-price contracts.

Discussion:

The Panel found a number of common “best practices” among commercial buyers in
the commercial marketplace.*”> Commercial buyers invest the time and resources necessary
up-front to clearly define their requirement. They use multidisciplinary teams to plan their
procurements, conduct competitions, and monitor contract performance throughout the
terms of the contract. They rely on well-defined requirements and competitive awards to
reduce prices and to obtain innovative and high quality goods and services. Commercial
buyers establish objective measures of performance and continuously monitor contract
performance. They rely on carefully crafted standardized terms and conditions, developed
with vendor input, to manage risk and ensure quality performance.

Commercial buyers also told the Panel that, when feasible, they preferred fixed-priced
contracts. Well-defined performance-based requirements facilitated the use of fixed-price
contracts. These same buyers avoided the use of cost-based contracts whenever possible.
They indicated that cost-based contracts were too expensive and too burdensome on the
company to manage. These commercial buyers typically use relatively short-term contracts,
usually three to five years with some contracts lasting seven years. Commercial buyers usu-
ally reserve the right to recompete before the contract has run full term.

2. Defining Requirements
Finding:

Commercial organizations invest the time and resources necessary to
understand and define their requirements. They use multidisciplinary teams
to plan their procurements, conduct competitions for award, and monitor
contract performance. They rely on well-defined requirements and competi-
tive awards to reduce prices and to obtain innovative, high quality goods and
services. Procurements with clear requirements are far more likely to meet
customer needs and be successful in execution.

Discussion:
Effective services competition in the private sector rests upon a robust requirements-
building process.’?® Gathering of requirements is a fundamental first step in commercial

31 For an extended discussion of best practices for creating contractual structures that allow
commercial buyers of services to manage a dynamic outsourcing arrangement, see Presentation of Daniel
Masur, Outsourcing Attorney, AAP Pub. Meeting (Sep. 27, 2005) Tr. At 77-110.

320 Test. of Janice Menker, Concurrent Tech. Corp., AAP Pub. Meeting (May 17, 2005) Tr. at 32 (culture
change to focus on requirements definition is difficult, but the best written contract cannot fix poor
requirements definition).
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organizations’ services acquisition strategy.>?! Companies with deep experience in ser-
vices acquisition value acquisition process governance as highly as selecting the awardee
providing the best functional expertise.*?? For buyers, detailed statements of work com-
municating specific contract requirements and expected levels of service quality are
essential to a successful relationship with vendors.3*

Private sector companies spend significant amounts of time and resources developing
business cases for services acquisition.3?* They get the stakeholders involved and use highly
qualified personnel to develop the business cases. Business case development helps to pre-
vent false trade-offs. Cost reduction is just one component of the business cases. They have
found that too much focus on cost reduction can lead to missed opportunities and, in some
cases, reduce service quality in other areas of the organization.?* Stated differently, total
cost of service acquisition does not equal total value captured through sourcing.>?* Compa-
nies that conducted successful sourcing transactions focused on total value when planning
requirements. They also used specifications with well-defined scopes of desired services.>*

3. Competition in the Commercial Marketplace
Finding:

Commercial buyers rely extensively on competition when acquiring goods
and services. Commercial buyers further facilitate competition by defin-
ing their requirements in a manner that allows services to be acquired on a
fixed-price basis in most instances.

Discussion:

Commercial buyers strongly prefer head-to-head competition among vendors. Successful
commercial organizations rely on competition to deliver the best quality and the greatest value.
As a result, they minimize use of sole source or other contract forms that restrict competition.
One company testified that its standard practice is to send RFPs to four leading vendors and
hold discussions with at least two of the four.??® Consultants recommend maintaining competi-
tion throughout the procurement process.*

Competition in the commercial marketplace is achieved by starting with an in-depth
analysis of company needs, internal strengths and weaknesses, and strategic goals. The
process often begins with wide-ranging requests for information (“RFIs”) to gather infor-
mation about services and vendors available in the commercial marketplace. Competition
does not end when the sourcing transaction contract is signed. Rather, Six Sigma-style, con-
tinuous evaluation is the predominant model for continuously measuring vendor/supplier

321 Test. of Mark Stelzner, EquaTerra, AAP Pub. Meeting (Aug. 18, 2005) Tr. at 360.

322 Id

323 Test. of Robert Miller, Procter & Gamble, AAP Pub. Meeting (Mar. 30, 2005) Tr. at 80.

324 Test. of Todd Furniss, Everest Group, AAP Pub. Meeting (Mar. 30, 2005) Tr. at 122-23.

Id. at 121; Test. of Tony Scott, Walt Disney Co., AAP Pub. Meeting (Apr. 21, 2006) Tr. at 11.
326 Furniss Test., AAP Pub. Meeting (Mar. 30, 2005) at 116.

327 Test. of Ronald Casbon, Bayer, AAP Pub. Meeting (Aug. 18, 2005) Tr. at 219.

328 Miller Test., AAP Pub. Meeting (Mar. 30, 2005) at 79.

329 See Furniss Test., AAP Pub. Meeting (Mar. 30, 2005) at 142.
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performance.?* Vendors expect ongoing monitoring, and continually face the prospect of
losing business if technology or strategic direction changes, or if service metrics fall below
target levels. Commercial companies with robust sourcing activities are aligned around
common objectives, with buy-in at all levels of the organization, so that vendors and com-
pany employees managing vendors understand their objectives and have profit-and-loss
responsibility for their transactions.?*

4. Contract Terms and Conditions Used in Commercial
Contracts

Finding:

Large commercial buyers generally require sellers to use the buyers’ con-
tracts which include the buyers’ standard terms and conditions. This allows
all offerors to compete on a common basis. The use of standard terms and
conditions streamlines the acquisition process, making it easier to compare
competing offers, eliminating the need to negotiate individual contract terms
with each offeror, and facilitating contract management.

Discussion:

The commercial buyers who addressed the Panel said that they use tight deal terms in
their solicitation, e.g., detailed pricing structure, work breakdown matrices, description of
work, etc. The commercial buyers also have developed and use their own standard con-
tracts in large procurements. These standard contracts have several important advantages
to the seller. They provide consistency and predictability. Sellers know what to expect. Also
standard contract terms create a common baseline for evaluating offers in a competitive
acquisition. Standard contract terms also benefit the buyer. They streamline the acquisition
process by simplifying the comparison of competing offers and by eliminating the need for
negotiation of terms and conditions with individual vendors. Commercial buyers seldom
grant deviations to their standard contract terms. Rather than tailoring terms for individual
offerors, the buyers instruct the sellers to adjust their price to account for any risks associ-
ated with the buyers’ standard contract terms.

Unlike commercial practices, government contracts using the streamlined procedures
of FAR Part 12 normally incorporate the sellers’ terms and conditions verbatim along with
several mandatory FAR clauses. Analyzing the sellers’ terms and conditions, and negotiat-
ing changes to them can be very time consuming. The risk allocations under commercial
terms frequently differ from those under the FAR provisions for traditional procurements.
For example, a seller's commercial terms might limit its risk by defining when acceptance
occurs or by limiting remedies for nonperformance. Also under FAR Part 12, the govern-
ment cannot unilaterally direct changes. The seller must first agree to both the change and
the price.

30 See notes 13, 33-34, 44-48, infra, and accompanying text.

31 See notes 47-48, infra, and accompanying text. For a discussion of the importance of maintaining
control over the engagement in this manner and the methods of retaining control, see Masur Test., AAP
Pub. Meeting (Sep. 27, 2005) at 77-110; see also Hassett Test., AAP Pub. Meeting (Mar. 30, 2005) at 123.

332 MacMonagle Test., AAP Pub. Meeting (May 18, 2006) handout at 7.
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5. Pricing of Commercial Contracts by Commercial Buyers
Finding:

Commercial buyers rely on competition for the pricing of commercial goods
and services. They achieve competition by carefully defining their require-
ments in a manner that facilitates competitive offers and fixed-price bids.

In the absence of competition, commercial buyers rely on market research,
benchmarking, and, in some cases, cost-related data provided by the seller,
to determine a price range.

Discussion:

Commercial buyers rely upon well-defined requirements and head-to-head competi-
tion for pricing. They define requirements in a manner that facilitates fixed-price bids.
Commercial buyers conduct extensive market research and use that information to support
competition for their solicitations. In the absence of competition (which is relatively rare),
commercial buyers rely on their own market research and sometimes seek data from other
vendors. Commercial buyers occasionally use vendor cost data from sellers to establish
price reasonableness. However, commercial buyers generally do not request detailed cost
data from commercial sellers.

There is an unequivocal mandate for competition that runs through the statutes and
regulations that govern federal procurement. Despite this clear mandate, reports by the GAO
and DoD IG show that the federal government continues to award a significant proportion
of task orders noncompetitively. These noncompetitive actions are not limited to traditional
procurements; they include commercial items and services. In contrast, commercial buyers
repeatedly told the Panel that competition results in better quality good and services and
lower prices. As a result, commercial buyers avoid sole source arrangements.

6. “Commercial Practices” Adopted by the Government
(a) Finding:

The government has implemented a number of different approaches to
acquiring commercial items and services. Each approach has distinct
strengths and weaknesses. The extent to which each of these approaches
achieves competition, openness, and transparency varies. Competition for
government contracts differs in significant respects from commercial practice,
even where the government has attempted to adopt commercial approaches.

Discussion:

Competition for government contracts for commercial items differs in significant
respects from actual commercial practice, even where government has attempted to adopt
commercial approaches. Reasons for this include the budget and appropriations process
which largely limits availability of funds to a single fiscal year period, the government’s
need to accomplish mission objectives, policies and statutory requirements requiring trans-
parency and fairness in expenditure of taxpayer funds, use of the procurement system to
accomplish various government social and economic objectives, and the audit and over-
sight process designed to protect from fraud, waste and abuse. The Panel found that gov-
ernment practices vary from providing very structured acquisitions processes with carefully
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defined requirements and a competitive selection process on the one hand, to ill defined
requirements and minimal, if any, head-to-head competition on the other.

(b) Finding:

The Panel received evidence from witnesses and through reports by inspec-
tors general and the GAO concerning improper use of task and delivery order
contracts, multiple award IDIQ contracts, and other government-wide con-
tracts, including Federal Supply Schedule contracts, including improper use
of these vehicles by some assisting entities. Nonetheless, the Panel strongly
believes that when properly used these contract vehicles serve an important
function and that the government derives considerable benefits from using
them. Accordingly, the Panel has made specific recommendations in an effort
to balance corrections to the identified problems while preserving important
benefits of such contract vehicles.

Discussion:

Evidence received by the Panel through witnesses and reports identified recurring prob-
lems with multiple award IDIQ contracts, and other government-wide contracts, including
Federal Supply Schedule contracts. These problems include poorly defined requirements,
lack of effective competition, the use of sole source awards without adequate justification,
fiscal law violations, and the failure to manage the work once awarded. While these prob-
lems are serious and need to be addressed, they do not reflect underlying deficiencies in the
contract vehicles. Rather they indicate management and contract administration failures
that can be corrected. The Panel also heard testimony of corrective action taken by agencies
to address these problems.

(c) Finding:
The evidence received by the Panel regarding Federal Supply Schedule and
multiple award contracts included the following:

(1) Solicitations for task and delivery order contracts often include an
extremely broad scope of work that fails to produce meaningful competition.

Discussion:

The Panel noted the testimony expressing concern and criticism regarding the
extremely broad scope of work in the solicitations for task and delivery order contracts.?*
For example, many agencies opt for broadly defined contracts for IT services in an effort
to encourage multiple bidders and, ultimately, multiple awardees. These efforts seek to
encourage flexibility and spur competition on future task orders.

Testimony from large private sector buyers stated that those buyers were capable of
defining their requirements for information technology services and competing them
head-to-head—without resort to a secondary ordering process. The Panel questions
whether the large IDIQ contracts being used by the government involve sufficient rigor in

333 U.S. DoD IG, DoD Use of Multiple Award Task Order Contracts, Audit Rep. No. 99-116, 4-7 (Apr.
1999); GAO/NSIAD 00-56, 12-13; Kleinknecht Test. at 54-56.
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the requirements process for the base contract and whether there is meaningful competi-
tion for these contracts and for task orders issued under these contracts.?*

(2) Orders placed under task and delivery order contracts frequently indicate
insufficient attention to requirements development.

Discussion:

The Panel heard criticism that orders often are placed under task and delivery order
contracts with insufficient attention to requirements development. Testimony before
the Panel by senior agency procurement officials®*> and oversight organizations strongly
indicates that these orders frequently involve insufficient requirements development. For
example, the DoD IG reported in December 2006, that with respect to task orders placed
by DoD entities in FY 2005 through the Department of the Treasury entity, FedSource, 61
of 61 orders examined had no documentation that market research was performed.?3¢

(3) The ordering process under task and delivery order contracts, in some
instances, occurs without rigorous acquisition planning, adequate source
selection, and meaningful competition.

Discussion:

Reviews by GAO and the DoD IG over several years have repeatedly called into ques-
tion the competitiveness of the ordering process under task and delivery order contracts.
These reviews have found overuse of the waiver authority to direct the work to a particular
contractor. Reviews by the DoD IG indicate that the proportion of sole source orders is
significant.**7 Additional reports issued as the Panel’s report was being finalized show fur-
ther significant failures in competition for such orders. For example, the DoD IG review
of Treasury’s FedSource in 2005 revealed that 51 of 61 task orders reviewed were awarded
with inadequate or no competition.**® Similarly, the DoD IG reported that, with respect
to orders placed by DoD entities under the NASA Scientific and Engineering Workstation
Procurement contracts in 2005, 69 of 111 orders examined were awarded without providing
fair opportunity to qualified contractors.?*” In addition to the concerns about the waivers,
GAO found in 2004 that for orders that were available for competition, buying organiza-
tions awarded more than one-third of the orders after receiving only one offer.

Although anecdotal, the Panel is familiar with situations where a statement of work
was issued with proposals due in two or three days. The Panel observes that the contract
holders confronted with such solicitations readily determine that it is not worth the time
and cost to submit a proposal.

34 U.S. GAO, Defense Acquisitions: Tailored Approach Needed to Improve Service Acquisition Outcomes,
GAO-07-20, 16-17, 20, 22 (2006).

335 Test. of Glenn Perry, DoEd, AAP Pub. Meeting (Feb. 23, 2006) Tr. at 136, 140-44, 146-51. Test. of
Shay Assad, DPAP, AAP Public Meeting (June 14, 2006) Tr. at 25-28, 55-58, 96-97.

3¢ U.S. DoD IG, Report on FY 2005 Purchases Made Through the Department of the Treasury, D-2007-032,
12 (2006).

#7U.S. DoD IG, D-2007-007.

#8 U.S. DoD IG, D-2007-032, at ii.

339 U.S. DoD IG, FY 2005 DoD Purchases Made Through the National Aeronautics and Space Administration,
D-2007-023, ii (2006).
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Testimony before the Panel indicated concern that the Schedules may be used, in some
instances, for large services procurements without adequate planning and source selection
procedures.>® Agencies placing large orders typically use a form of negotiated, best value-
like process, but are not required to adhere to any particular procedures for defining of
requirements, evaluating proposals, or making a source selection decision.

(4) Agencies frequently make significant purchases of complex services
using task and delivery orders.

Discussion:

Large orders under these contracts are being used for acquisition of complex services.
The Panel analyzed FPDS-NG data for 2004 and determined that of the $142 billion in
interagency transactions, $66.7 billion was expended in single transactions over $5 million,
with services accounting for 64 percent or $42.6 billion. For 2005, there was $132 billion in
interagency transactions with $63.7 billion expended in single transactions over $5 million,
with services accounting for 66 percent or $42 billion. The Panel believes these numbers to
be understated because the numbers reflect single transactions, not the total order value (i.e.,
base year plus options).

(5) Use of task and delivery order contracts by agencies for the acquisition
of complex services on a best value basis has been increasing. Guidance
on how to conduct best value procurements using these contract vehicles is
not adequate.

Discussion:

The Panel notes that agencies use best value type source selection procedures for larger
orders, including use of evaluation factors, cost/technical trade-offs and best value deci-
sions. As the orders grow in size and the agencies use FAR Part 15-like procedures, the
Panel has reservations about whether the standards for competition are adequate.

(6) Agency management control of orders placed using multi-agency con-
tracts have varied in adequacy and effectiveness.

Discussion:

Evidence received by the Panel indicates that agency management controls of orders
placed using multi-agency contracts have varied widely in adequacy and effectiveness. For
example, DoD IG reports in 2005, 2006, and 2007 addressing multi-agency contracts have
cited poor acquisition planning, inadequate interagency agreements, lack of competition,
lack of adequate quality assurance surveillance, and failure to clearly establish roles and
responsibilities for contract administration between the contracting agency and the requir-
ing agency.>"! The Panel also heard testimony from officials from various agencies, including

340 Perry Test., AAP Pub. Meeting (Feb. 23, 2006) at 177-78.

31 See_U.S. DoD IG, Acquisition-FY 2005 DoD Purchases Made Through the General Services
Administration, D-2007-007, (2006) and DoD Purchases Made Through the General Services Administration,
D-2005-096 (2005); U.S. DoD IG, Report on FY 2005 DoD Purchases Made Through the Department of the
Treasury, D-2007-032 (2006); U.S. DoD IG, FY 2005 DoD Purchases Made Through the National Aeronautics
and Space Administration, D-2007-023 (2006); U.S. DoD IG, Report on FY 2005 DoD Purchases Made Through
the Department of Interior, D-2007-044 (2007).
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GSA, of efforts to strengthen contract administration and better delineate roles and responsi-
bilities for administration.

(7) The unit price structure commonly used on Federal Supply Schedule
contracts and many multiple award contracts is not a particularly useful indi-
cator of the true price when acquiring complex professional services.

Discussion:

The current structure of the GSA Schedules was established for acquiring commercial
commodities based on unit prices. Unit prices are not a particularly useful indicator of the
true price for acquisition of complex professional services such as design, development,
and implementation of IT systems. Obtaining best value for these acquisitions depends
on the capabilities and expertise of a vendor, the mix of skills, and well-defined require-
ments—not merely hourly rates.

For such transactions, the Panel found that commercial practice for acquisition of such
services involves careful requirements definition, head-to-head competitive negotiations,
and best value source selection procedures.

(8) Competition based on well-defined requirements is the most effective
method of establishing fair and reasonable prices for services using the Fed-
eral Supply Schedule.

Discussion:

The Panel noted the comments from GAO and others regarding the use of pre- and
post-award audits of vendor commercial pricing to aid in negotiation and establishment of
the prices most favorable to the government. With particular reference to services, the Panel
finds that competition for services awards that is based on good quality requirements defi-
nition likely will be more effective than reliance on certifications and audits in establishing
fair and reasonable prices for services on the schedule.

7. Time-and-Materials Contracts
Finding:

Commercial buyers have a strong preference for the use of fixed-price con-
tracts and avoid using time-and-materials contracts whenever practicable.
Although difficult to quantify precisely due to limited data, the government
makes extensive use of time-and-materials contracts.

Discussion:

Commercial buyers who spoke with the Panel provided many sound reasons not to use
T&M contracts.**> They noted that commercial clients in-source, or bring the work in-house,
rather than use T&M contracts.>** T&M contract structure encourages contractors to provide
people to perform services while under the purchaser’s direction. The purchaser becomes the
project manager rather than shifting project management risks and rewards to the vendor.
The T&M vendor has no incentive to be efficient, “because if they do so, they won’t be able to

342 See Test. of Bhavneet Bajaj, TPI, AAP Pub. Meeting (Mar. 17, 2006) Tr. at 203-06.
343 Id. at 203.
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provide more T&M bodies....”>* This view was not unanimous, with others suggesting that
checks and balances inherent in the existing process do provide incentive for vendors to work
efficiently. Such incentives include the threat of poor past performance citations and failure
to receive contract options or follow-on work.3*

Despite concerns about efficiency, commercial organizations do use T&M contracts for
some specific types of work. One large company, for example, uses T&M contracts for design
engineering/development work, construction, and repair work.>*® Another uses T&M con-
tracts for unique work, such as building capital equipment that was designed internally.>*
These companies are aware of the risks associated with T&M contracting and endeavor to
maintain tight controls over the contracting process, costs, and levels of effort.34

8. Statutory and Regulatory Definitions of Commercial
Services

Finding:

The current regulatory treatment of commercial items and services allows
goods and services not sold in substantial quantities in the commercial mar-
ketplace to be classified nonetheless as “commercial” and acquired using
the streamlined procedures of FAR Part 12.

Discussion:

The FAR definition of standalone commercial services in FAR 2.101 added the phrase
“of a type” between the words “Services” and “offered” in the first line of the statutory defi-
nition of commercial services quoted below. There was no discussion of the addition of
this phrase in the two proposed rules to implement the FASA definitions published in 60
Fed. Reg. 11198 (March 1, 1995) and 60 Fed. Reg. 15220 (March 22, 1995). Notwithstand-
ing having received 559 written comments to these proposed rules, the final rule imple-
menting the statutory provisions for the acquisition of commercial items did not mention
this variance between the statutory definition and the FAR definition.

The definition of standalone “commercial services” in 41 U.S.C. § 403(12)(F) is:

Services offered and sold competitively, in substantial quantities, in the
commercial marketplace based on established catalog or market prices for
specific tasks performed or specific outcomes to be achieved and under
standard commercial terms and conditions.?*

The definition of a “commercial item” in subsection (12)(A) of the same statutory sec-
tion, however, refers to any item that is “of a type” customarily used by the general public
(with additional requirements). The omission of the phrase “of a type” from the statutory
definition of standalone “commercial services” is significant.

344 Bajaj Test., AAP Pub. Meeting (Mar. 17, 2006) at 205; Test. of John P. MacMonagle, GE Corporate
Initiatives Group, AAP Pub. Meeting (May 18, 2006) at 171.

345 Test. of Bruce Leinster, ITAA, AAP Pub. Meeting (Aug. 18, 2005) Tr. at 121-22.
346 Panel communications with Casbon, Bayer, Spring 2006.

347 Panel communications with Miller, Procter & Gamble, Spring 2006.

348 Panel communications with Casbon and Miller, Spring 2006.

349 The words “or market” were added by Pub. L. No. 104-106 § 4204 (1996).
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This definition for commercial services is adopted in FAR 2.101 as follows:3>°

(6) Services of a type offered and sold competitively in substantial quanti-
ties in the commercial marketplace based on established catalog or market
prices for specific tasks performed or specific outcomes to be achieved and
under standard commercial terms and conditions. This does not include
services that are sold based on hourly rates without an established catalog
or market price for a specific service performed or a specific outcome to be
achieved. For purposes of these services—

(i) Catalog price means a price included in a catalog, price list, schedule,
or other form that is regularly maintained by the manufacturer or vendor,
is either published or otherwise available for inspection by customers, and
states prices at which sales are currently, or were last, made to a significant
number of buyers constituting the general public; and

(ii) Market prices means current prices that are established in the course of
ordinary trade between buyers and sellers free to bargain and that can be sub-
stantiated through competition or from sources independent of the offerors.

(Emphasis added).

The most critical element of this definition is that a service must be “offered and sold
competitively, in substantial quantities, in the commercial marketplace.” When commercial
services are sold in substantial quantities, commercial market forces determine both price
and the nature of the services offered.

The current regulatory definitions of commercial items and services allow goods and
services not sold in substantial quantities in the commercial marketplace to be classified
nonetheless as “commercial” and acquired using the streamlined procedures of FAR Part
12. This can put the government at a significant disadvantage with respect to pricing when
there is limited or no competition.

It is clear that Congress has always intended that pricing for commercial items and ser-
vice be based on either competition or market prices. The conference report accompanying
the National Defense Authorization Act for Fiscal Year 1996, which added “market prices” to
the FASA definition of commercial item applicable to services,*' states that market prices are
current prices that are established in the course of ordinary trade between buyers and sellers
free to bargain and that can be substantiated from sources independent of the offeror.3>2

The Panel believes that there is an appropriate balance between the use of commercial
procedures under FAR Part 12 and more traditional methods of procurement. Commercial

350 FAR 2.101 also provides the following definition for commercial services directly related to a
commercial item:

(5) Installation services, maintenance services, repair services, training services, and other services if -

(i) Such services are procured for support of an item referred to in paragraph (1), (2), (3), or (4) of this
definition, regardless of whether such services are provided by the same source or at the same time as the
item; and

(ii) The source of such services provides similar services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal Government.

35141 U.S.C. 403(12)(F) (1994).

352 H.R. Conf. Rep. No. 104-450, at 967.

96



items and commercial services that meet the various statutory and regulatory definitions
can and should be acquired under the streamlined procedures of FAR Part 12 whenever
appropriate. It is the operation of commercial market forces that makes FAR Part 12 work.
Extending the streamlined commercial procedures of FAR Part 12 to items and services
that are not commercial under the statutory and regulatory definitions (with the changes
recommended by the Panel), and therefore not subject to commercial market forces, disad-
vantages the government in pricing, limits competition, reduces transparency, and creates
the opportunity for abuse. When commercial market forces do not exist, the Panel believes
that the more traditional methods of procurement should be used.

9. Time Required for Commercial Services Contracts
Finding:

Commercial buyers can award a contract for complex services acquisitions
in about six months, depending on the size of the acquisition and how much
work is necessary for requirements definition. For larger contracts, if the
process begins with requirements definition, the total cycle time to award
may be six to twelve months. If some market research and requirements
definition has been done in advance, commercial buyers stated they could
get under contract in three to six months, even for larger contracts.352

Discussion:

The commercial buyers and consultants who testified before the Panel said that they
generally required about six months to award a complex services contract. Large acquisi-
tions, such as corporate-wide information technology contracts, could take up to a year.
Factors that facilitate a prompt award included market research, well-defined requirements,
and direct involvement by key corporate stakeholders.

10. Impact of the Annual Budget and Appropriations
Processes

Finding:

A fundamental difference between commercial and government acquisition is
the fiscal environment in which decisions on acquisition processes are made.
Commercial acquisition planning decisions can take place in a fiscal environ-
ment relatively unconstrained with respect to the availability of funds over
time. In contrast, government acquisition decisions are driven to a significant
extent by the budget and appropriations process which often limits availability
of funds to a single fiscal year period.

Discussion:
Unlike commercial firms, federal agencies must plan and execute acquisition decisions
within strict fiscal rules established by Congress. Most agencies’ operations and programs

353 Bajaj Test., AAP Pub. Meeting (Mar. 17, 2006) at 192; Test. of Neil Hassett, United Tech. Corp., AAP
Pub. Meeting (Apr. 19, 2005) Tr. at 123; Test. of Michael Bridges, GM, AAP Pub. Meeting (Aug. 18, 2005)
Tr. at 191.
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are funded on an annual basis. Fiscal rules limit when funds can be obligated. For example,
operations and maintenance funds are only available for obligation within a single fiscal
year. If not obligated, these funds cannot be rolled over into the next fiscal year. Fiscal rules
also limit agencies’ flexibility in using funds for any purpose other than that for which the
funds were specifically provided. Reprogramming of funds normally requires congressional
approval. The inherent limitations created by an annual funding process are compounded
when Congress fails to make these annual appropriations on time.?** Late appropriations
disrupt acquisition planning and compress the amount of time that agencies have to award
new contracts or exercise options under existing contracts.

In this environment, the ability to obligate funds before they expire or are repro-
grammed is treated as one measure of success by both Congress and agencies. In contrast
to commercial companies, agencies have a fundamental incentive to follow acquisition
processes that allow them to obligate funding as expeditiously as possible. At times, this
occurs at the expense of obtaining the best business deal. The Panel recognizes that this
significant difference between the commercial sector and the federal government has to be
taken into account in considering the application of commercial acquisition practices to
federal agencies.

11. Unequal Treatment of the Contracting Parties
Finding:

The failure to provide equal treatment for both parties to a government con-
tract is inconsistent with commercial practices. Equal treatment should be
afforded to the government and contractors in contractual provisions unless
the Constitution of the United States or special considerations of the public
interest require otherwise.

Discussion:

Although the presumption of good faith applies equally to both parties to a commer-
cial contract in the event of a performance dispute, in performance disputes with the gov-
ernment, contractors do not enjoy the same legal presumptions regarding good faith of the
parties. Under current legal precedent the government enjoys an enhanced presumption of
good faith and regularity in such a dispute.

354 For example, Congress only enacted 2 of 10 major appropriations acts for fiscal year 2007, before
the fiscal year began forcing many agencies to operate on short-term continuing resolutions.

98



lll. Recommendations

1. Definition of Commercial Services

Recommendation:

The definition of standalone commercial services in FAR 2.101 should be
amended to delete the phrase “of a type” in the first sentence of the defini-
tion. Only those services that are actually sold in substantial quantities in the
commercial marketplace should be deemed “commercial.” The government
should acquire all other services under traditional contracting methods (e.g.,
FAR Part 15).

Discussion:

The Panel observed that the regulatory definition of commercial services is broader
than the statute and can include services not sold in substantial quantities in the market-
place. The statute defining commercial services does not include the phrase “of a type.”
Based on the Panel’s research and basic statutory construction, it is clear that when Con-
gress used the phrase “of a type” for items, but not for services, it did not intend “of a type”
to apply to services. The Panel proposes that the FAR be revised to be consistent with the
statutory definition.?>* However, the regulatory coverage can be improved in two specific
areas as proposed in Recommendations 1 and 6.

The Panel considered whether the statutory definitions of commercial services should
be changed. After reviewing the legislative and regulatory origins of commercial services,
and hearing evidence as to how the private and government sectors acquire commercial
services, the Panel concluded that the current statutory definition of commercial services
was adequate and does not need to be changed. The statutory definition of commercial
services correctly focuses on the key concept—whether the services are sold in substantial
quantities in the marketplace. The regulatory drafters added the phrase “of a type” to the
statutory definition of commercial services. Their intention in adding this phrase was to
allow the acquisition of commercial services when catalog prices did not exist. The draft-
ers used grass cutting and janitorial contracts as some examples.**¢ Today, the “of a type”
language allows the government to acquire under FAR Part 12 services that are not sold in
substantial quantities in the marketplace.

The Panel received some public comments critical of this proposed change. Some even
accused the Panel of “rolling back the clock” on procurement reform. These critics, appar-
ently confused, assumed that the Panel’s recommendation extended to both commercial
items and commercial services. In fact, the Panel’s recommendation regarding the deletion
of the phrase “of a type” is limited to commercial services.

The Panel also considered whether the statutory definition of commercial items should
be changed. For the reasons described above, the Panel concluded that the current statutory
definition of commercial items was adequate and does not need to be changed. The “of a
type” language with respect to items enables the government to acquire the next genera-
tion of commercial items when they become available. Existing market forces generally are

355 Lindh v. Murphy, 521 U.S. 320, 326-30 (1997).
356 See Appendix B.
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adequate to enable the government to price new commercial items that are “of a type.” The
Panel did hear anecdotal evidence of items being mischaracterized as commercial items by
virtue of being “of a type.”**” However, correction of these mischaracterizations does not
require a legislative change.

2. Improving the Requirements Process

Recommendation:

Current policies mandating acquisition planning should be better enforced.
Agencies must place greater emphasis on defining requirements, structuring
solicitations to facilitate competition and fixed-price offers, and monitoring
contract performance. Agencies should support requirements development
by establishing centers of expertise in requirements analysis and develop-
ment. Agencies should then ensure that no acquisition of complex services
(e.g., information technology or management) occurs without express
advance approval of requirements by the program manager or user and the
contracting officer, regardless of which type of acquisition vehicle is used.

Discussion:

Testimony before the Panel from commercial buyers overwhelmingly emphasized the
importance of requirements definition to successful competition and performance of ser-
vices contracts. DoD officials also testified that “it’s all about requirements.”3>® The Panel’s
findings demonstrate that the government’s requirements process for services acquisition is
deficient in several respects.

This recommendation is intended to put “teeth” into the process of requirements defi-
nition for services contracts. Without review and sign-off from the senior program execu-
tive and the contracting officer, no acquisition may be conducted. This approach is con-
sistent with commercial practice that requires “buy-in” by those portions of the company
with an interest in the transaction. The sign-off may occur at the time of the initial busi-
ness clearance memorandum, or an equivalent point—but must be accomplished without
regard to the type of procurement process or vehicle used.

3. Improving Competition

(a) Recommendation:

The requirements of Section 803 of the FY 2002 Defense Authorization Act
regarding orders for services over $100,000 placed against multiple award
contracts, including Federal Supply Service schedules, should apply uniformly
government-wide to all orders valued over the simplified acquisition threshold.

357 The characterization of the Air Force KC-767 tanker and C-130] tactical transport aircraft as
commercial items are two recent examples. U.S. DoD IG, Acquisition of the Boeing KC-767A Tanker Aircraft,
D-2004-064 (2004); Contracting for and Performance of the C-130] Aircraft, D-2004-102 (2004 ); Contracting
and Funding for the C-130] Aircraft Program, D-2006-093 (2006).

358 Assad Test., AAP Pub. Meeting (June 14, 2006) at 67.
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Further, the requirements of Section 803 should apply to all orders, not just
orders for services.

Discussion:

Section 803 of the National Defense Authorization Act for 2002 (P.L. 107-107) changed
the process for orders for services over $100,000 placed against multiple award contracts,
including Federal Supply Schedules. DFARS implements Section 803 and requires the
contracting officer to contact as many schedule holders capable of performing the work as
practicable and ensure that at least three responses are received, or, alternatively, contact
all the schedule holders. If the order is placed against multiple award contracts that are
not part of the Federal Supply Schedules program, the contracting officer must contact all
awardees that are capable of performing the work and provide them an opportunity to
submit a proposal that must be fairly considered for award. Program managers and other
requiring offices must assist in determining which contractors are capable of performing
the desired work.*”

Under the Federal Supply Schedule program, the requirements of Section 803 apply to
orders placed directly by DoD and orders placed by non-DoD activities on behalf of DoD.
In contrast, civilian agencies must place orders in accordance with FAR Subpart 8.4. Civil-
ian agencies must comply with FAR 16.5 when placing orders against multiple award con-
tracts authorized by FASA.

The Panel believes that there is no logical basis for having two sets of “fair opportu-
nity” regimes—one subject to Section 803 and one not, especially given that DoD orders
account for approximately 55 to 60 percent of all orders under the schedules as well as
a majority of the orders under multiple award multi-agency contracts. Further, the Panel
believes there is no logical basis for limiting the requirements of Section 803 to services. It
should apply to all orders.

The proposed change would generally provide that, for schedule orders over the simpli-
fied acquisition threshold, the ordering agency must either provide notice to all schedule
holders capable of meeting the requirement (via e-Buy or other electronic medium) or as
many as practicable to reasonably ensure receipt of at least three offers. In the case where
agency provides notice under the second scenario, if less than three offers are received, the
contracting officer would be required to document the file outlining the efforts to obtain
competition before an award could be made. For multiple award contracts authorized by
the Federal Acquisition Streamlining Act of 1994 (FASA), notice and a fair opportunity to
submit an offer for all contract holders would be required for all orders over the simplified
acquisition threshold.

(b) Recommendation:

Competitive procedures should be strengthened in policy, procedures, train-
ing, and application. For services orders over $5 million requiring a statement
of work under any multiple award contract, in addition to “fair opportunity,” the
following competition requirements as a minimum should be used: (1) a clear
statement of the agency’s requirements; (2) a reasonable response period; (3)
disclosure of the significant factors and subfactors that the agency expects

339 DFARS 208.405-70 and 216.505-70.
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to consider in evaluating proposals, including cost or price, and their relative
importance; (4) where award is made on a best value basis, a written state-
ment documenting the basis for award and the trade-off of quality versus cost
or price. The requirements of FAR 15.3 shall not apply. There is no require-
ment to synopsize the requirement or solicit or accept proposals from vendors
other than those holding contracts.

Discussion:

Where acquisitions under multiple award contracts become significant procurement
actions in their own right, essential attributes of source selection requirements should
be applied at the order level. A substantial volume of orders exceeds $5 million and
includes orders for services where the Agency uses best value type source selection. This
approach facilitates head-to-head competition, but with a prequalified group of vendors.
The Panel notes that it is not recommending use of all of the procedures in FAR 15.3, nor
is it suggesting that a synopsis of the requirement be provided to all responsible sources.
The exceptions to “fair opportunity” would be available consistent with the current DoD
implementation of those exceptions which requires advance approval of a waiver. The
Panel understands that the current regulations provide guidance on the structuring of
best value acquisitions in the context of orders under multiple award contracts. However,
the Panel believes that a clear, unambiguous statement addressing the specific standards
to be applied should be included in the revised regulations implementing Section 803
across the government.

The Panel believes that these recommendations are not inconsistent with the Small
Business recommendations regarding award of contracts and task or delivery orders.

(c) Recommendation:

Regulatory guidance should be provided in FAR to assist in establishing the

weights to be given to different types of evaluation factors, including a mini-
mum weight to be given to cost/price, in the acquisition of various types of

products or services.

4. New Competitive Services Schedule

Recommendation:

Authorize GSA to establish a new information technology schedule for
professional services under which prices for each order are established by
competition and not based on posted rates.

Discussion:

The Panel recommends that GSA be authorized to establish a new information
technology schedule for professional services under which negotiation of the schedule
contracts is limited to terms and conditions other than price.>*® Under this new sched-
ule, prices would be determined at the order level based on competition for the specific
requirement to be performed. As discussed in the Findings above, the Panel believes that
the pricing for services is requirement specific. The price for services depends, to a greater

360 See Appendix C.
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degree, on the level of effort and mix of skills necessary to meet the government’s needs for
an individual requirement (order). Rates play a role but are more often determined based
on the specifics of the individual requirement and current market conditions.

The Panel envisions the proposed schedule working in the following manner. Negotia-
tion of hourly rates based on most favored customer pricing would be eliminated at the
schedule contract level. The Price Reductions Clause also would be eliminated. Offerors
under the new IT schedule would be required to meet the following terms: (1) offer a
commercial service that meets the definition described above (sold in substantial quanti-
ties); (2) have a suitable record of past performance; (3) agree to specific GSA terms and
conditions for purchase of commercial items. The IT schedule contractors also would be
contractually required to post labor rates on GSA Advantage!. The labor rates posted on
GSA Advantage! would be established solely at each contractor’s discretion and could be
changed by the contractor at any time. However, proposed prices in response to a task
order request would be binding on the contractor.

Contracting officers would use the posted labor rates, along with key terms and condi-
tions, for market research and comparison purposes when reviewing potential competitors at
the order level. The Panel believes that the posting of rates at each contractor’s discretion will
create a more dynamic market for services. The inherent competition created by the transpar-
ency of the “electronic marketplace” will benefit buyers who will be able to better compare
and contrast the associated labor rates and services offered under this new IT schedule.

Contracting officers seeking to place a task order against this new schedule would be
required to conduct a task order competition consistent with the Section 803 ordering proce-
dures (see Panel Recommendation 3 above). Contracting officers could only use this sched-
ule if a firm requirement exists that has been converted to a Statement of Work or Statement
of Objectives. To the maximum extent practicable, the requirement should be firm fixed-
price. If a labor-hour task order is contemplated, the agency must ensure it has the infrastruc-
ture in place to manage the effort (see Panel Recommendation 6 below). Contracting officers
will be strongly encouraged to use “e-Buy,” GSA's electronic request for quote (“RFQ”) tool
linked to GSA Advantage!. “e-Buy” currently provides notice and an opportunity to com-
pete to all applicable schedule contractors for RFQs posted at the site. Ordering activities
will remain to be responsible for determining the reasonableness of the total price or prices
proposed in response to an RFQ'’s Statement of Work. The Federal Acquisition Regulation
currently provides that for “services requiring a statement of work,” the ordering agency
contracting officer determines the reasonableness of the price for the specific requirement by
examining the level of effort and the labor mix. See FAR 8.405-2(d).

Audits under this schedule would more closely mirror commercial practice. Once the
task order competition has taken place, audits may be performed on a contractor’s perfor-
mance. However, since task order awards under this schedule will be based on competi-
tion, an examination of the individual rates or their corresponding “cost build up” would
not be authorized. Audits would be limited to examining whether a contractor performed
a task consistent with the contract and/or task order terms and conditions. Audits based on
cost data or pricing practices, including post-award audits of pre-award price information
and Price Reductions Clause compliance would be eliminated. While prices established by
competition will require less audit attention, GSA’s current regulations, amended to adopt
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this recommendation, would provide sufficient basis for review of prices to ensure that the
price proposed is consistent with the price paid.

Testimony before the Panel revealed that it is commercial practice to audit performance
of a contract or task.>*! The private sector will audit whether a contract has been performed
in accordance with applicable terms and conditions. In essence, a typical commercial audit
includes whether the buyer gets what he or she paid for under the contract. Generally,
when competition exists, commercial audits do not examine cost data or cost buildups
associated with performance of a requirement.**? In contrast, it is current GSA schedule
policy that, at the time of contract formation, GSA requires the submission and potential
audit of sensitive information regarding a commercial firm’s pricing practices and policies.
See GSAR 52.215-20. GSA uses this data to identify the “Most Favored Customer” pricing
negotiation objective. GSA also uses the data to identify a class of customer for Price Reduc-
tions Clause application during performance of the contract. Testimony before the Panel
revealed that, in the case of professional services, it is commercial practice to price based
on the specific task to be performed.>*®* The use of Most Favored Customer and Price Reduc-
tions Clause mechanisms are not conducive to commercial practices for pricing services.
Accordingly, the use of the Price Reductions Clause today for professional IT labor rates
produces little benefit—the facts driving the cost of the project are the proficiency of the
personnel and the mix of skills. This is particularly relevant if the requirement is large and
complex such as in IT services procurement.

Currently, GSA and the contractors focus a great deal of time and energy on the nego-
tiation of rates and audits of those rates. GSA has invested millions of dollars building
an extensive infrastructure focused on the negotiation and audit of labor rates under the
schedules program. Schedule contracting officers spend a significant portion of their work
life negotiating pricing for professional service contracts that more often than not is not
relevant to the actual performance of a complex professional service order requiring a state-
ment of work.3** GSA has also built structures to monitor and audit contractor performance
with an emphasis on compliance with the Price Reductions Clause. Similarly, contractors
invest major resources in submitting, negotiating, and creating compliance programs for
schedule contracts including compliance with the Price Reductions Clause. By eliminat-
ing the MFC price negotiation model at the contract level, as well as the Price Reductions
Clause, and focusing on competition at the order level, both industry and GSA can save
money, improve efficiency and provide greater opportunity under the schedules program.
Under the proposed model, GSA would be able to focus more on negotiating key terms
and conditions relating to services, establishing a more uniform description of the services
being offered, as well as continuing to improve its e-tools for stronger task order competi-
tion. This approach could provide a more efficient and effective program for delivering ser-
vices to the federal government.

361 MacMonagle Test., AAP Pub. Meeting (May 18, 2006) at 164-165; Bajaj Test., AAP Pub. Meeting
(Mar. 17, 2006) at 153.

362 Bajaj Test., AAP Pub. Meeting (Mar. 17, 2006) at 196-97, 200-04; MacMonagle Test., AAP Pub.
Meeting (May 18, 2006) Tr. at 164-65.

363 Bridges Test., AAP Pub. Meeting (Aug. 18, 2005) at 136; MacMonagle Test., AAP Pub. Meeting at
141; Leinster Test., AAP Pub. Meeting (Jan. 31, 2006) at 139; Bajaj Test., AAP Pub. Meeting at 154.

364 Testimony of Geraldine Watson, GSA, AAP Pub. Meeting (Aug. 18, 2005) Tr. at 16-28.
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From the contractor’s perspective, providing pricing information at time of basic sched-
ule contract offer also has significant implications for continued compliance with the Price
Reductions and audit clauses. Under GSAR 515.215-71, Examination of Records by GSA
(Multiple Award Schedule), GSA maintains the right to examine contractor records up to
three years after final payment relating to overbillings, price reductions, and compliance with
the Industrial Funding Fee (“IFF”"). Although GSA modified its audit procedures in 1997 and
redefined the limited circumstances to use of the Examination of Records clause for MAS
contracts, the contractor community has continually expressed concerns related to what may
essentially lead to defective pricing audit. Even a slight possibility for such post-award defec-
tive pricing audit is a real risk to the schedule holders and may drive business practices that
are counter productive to both industry and to the government. Such nonstandard business
practices are not consistent with commercial practices and end up driving up the cost of
doing business with the government. Additionally, the Panel’s review found that the com-
mercial service industry does not necessarily have a pre-defined set of standard labor catego-
ries as required by the schedules program, and that commercial firms sometimes modify or
create separate government business divisions with corresponding price lists for services in
order to meet schedule requirements including MFC pricing.>®

In adopting this recommendation the Panel was also concerned that the current
schedule structure for professional IT services remains static at a time of increased dyna-
mism in the commercial sector. Currently, the IT schedule program includes over 4,000
contractors offering professional IT services.>*® This number represents a dynamic mar-
ket cutting across all types and sizes of commercial firms. In addition, each year the IT
schedule receives over 1,200 offers.*>*” Under the IT schedule, approximately 64 percent
or $10.8 billion out of $17.0 billion FY 2006 sales was for services.>*® However, the basic
pricing strategy for negotiating and awarding schedule contracts is built on a framework
established at a time when supplies accounted for the vast majority of purchases under
the schedules program. Over time, the framework has evolved to accommodate the addi-
tion of professional IT services to the schedules program but the accommodation reflects
trying to put a square peg in a round hole. Accordingly, the Panel’s recommendation will
foster a more dynamic model, improve efficiency and reduce costs for government and
industry, and foster greater competition and transparency.

5. Improving Transparency and Openness
(a) Recommendation:
Adopt the following synopsis requirement:

Amend the FAR to establish a requirement to publish, for information pur-
poses only, at FedBizOpps notice of all sole source orders (task or delivery)

365 Id. at 26-27, 78; Leinster Test., AAP Pub. Meeting (Aug. 18, 2005) at 102; Test. of Larry Trowell,
General Electric Transportation, AAP Pub. Meeting (Jan. 31, 2006) Tr. at 113.

366 GSA Data.
367 GSA Data, IT Acquisition Center (FCI).
368 GSA Data, Contractors Report of Sales - Sales by Service/Commodity Code for FY 2006, (Oct. 16, 2006).
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in excess of the simplified acquisition threshold placed against multiple
award contracts.3%°

Amend the FAR to establish a requirement to publish, for information pur-
poses only, at FedBizOpps, notice of all sole source orders (task or delivery)
in excess of the simplified acquisition threshold placed against multiple
award Blanket Purchase Agreements.

Such notices shall be made within 10 business days after award.

Discussion:

Transparency into government requirements by the public serves two important purposes.
First, it promotes competition by familiarizing the public with what the government buys and
giving the opportunity for vendors of similar products and services to sell to the government,
thus providing for new entrants into the government marketplace and greater competition. Sec-
ond, transparency promotes public confidence in the awarding of government contracts.

The degree of transparency provided in today’s contracting system notwithstanding,
the growth of IDIQ contracts since FASA and the growth of the MAS program over the last
decade, have reduced the visibility that the public has into more than 10 percent of the
nondefense system procurements made annually and that percentage continues to grow.
FPDS-NG data for 2004 indicates that $142 billion, or 40 percent of all government-wide
obligations, was against multi-agency contracts including multiple award IDIQ and MAS
contracts. Currently, once an IDIQ or a MAS contract is awarded there is no provision for
publishing information, pre-award, of the task or delivery orders placed against that con-
tract. The first time the public learns about these awards is when the data on the award is
published in the FPDS database, often many months after the award was made. This lack
of transparency into the placement of orders has led some, according to the testimony
received by the Panel, to question whether the government complied with its own proce-
dures, whether competition was obtained in placing the order, and whether the taxpayer
received best value.

The Panel believes that sole source orders under these vehicles should not be subject to
a lesser standard of transparency. The synopsis proposed here would be post-award only,
providing the positive pressure that transparency offers and bolstering public confidence,
while not delaying the award or imposing any further restrictions, on urgent requirements
for instance, than the current fair opportunity regime.

(b) Recommendation:

For any order under a multiple award contract over $5 million where a
statement of work and evaluation criteria were used in making the selec-
tion, the agency whose requirement is being filled should provide the

369 Multiple award contracts has the same meaning here as in Section 803 of the National Defense
Authorization Act for 2002, Pub. L. No. 107-107).
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opportunity for a post-award debriefing consistent with the requirements
of FAR 15.506.

Discussion:

Where agencies are making acquisitions of goods or services under a negotiated process
involving a statement of work and evaluation criteria, the Panel sees no basis for not pro-
viding a debriefing to the unsuccessful offeror(s), regardless of the contract type involved.
Companies expend significant bid and proposal costs in response to order solicitations,
just as they do in response to other solicitations. The Panel believes that debriefings are a
good business practice. It is important that the government share its rationale regarding a
task order award with losing offerors in order to create a climate of continuous improve-
ment. Offerors need to understand where they can improve their approaches to meeting
the government’s needs. While FAR Part 8 encourages debriefings for schedule orders, it
does not require them. There is no requirement for debriefings for orders under multiple
award contracts. The Panel believes providing debriefings will increase confidence in the
integrity of the procurement process.

6. Time-and-Materials Contracts

Recommendations:
The Panel makes the following recommendations with respect to T&M contracts:

(a) Current policies limiting the use of T&M contracts and providing for the
competitive awards of such contracts should be enforced.

(b) Whenever practicable, procedures should be established to convert work
currently being done on a T&M basis to a performance-based effort.

(c) The government should not award a T&M contract unless the overall
scope of the effort, including the objectives, has been sufficiently described
to allow efficient use of the T&M resources and to provide for effective gov-
ernment oversight of the effort.

Discussion:

The issues that give rise to concern by the Panel over the use of T&M contracts in the
government are price and contract management. The Panel has carefully considered how
best to deal with these issues so as to protect the government’s interests and allow the gov-
ernment to continue to perform its mission uninterrupted. Clearly, an arbitrary limitation
on the use of T&M contracts is not appropriate nor is a solution that shifts all of the risk to
the private sector.

However, it is not unreasonable to require the government, when it chooses to use
T&M contracts, to obtain price competition by defining its requirements and requiring
the competitors for the work to define their labor categories so that adequate price com-
parisons can be performed. Similarly, it is not unreasonable for the government to ensure
up-front in its acquisition planning process that it has sufficient resources to manage T&M
contracts and that those resources are identified as already required by FAR Part 7, or that
T&M contracts not be used.
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Finally, in order to get a firm grasp on how much T&M contracting is being done
throughout the government and to ensure that it is being managed aggressively, the govern-
ment should account for its use of T&M contracts through the budget execution process,
reporting annually at the conclusion of the fiscal year the dollars and personnel purchased
through the use of T&M contracts.

7. Protest of Task and Delivery Orders

Recommendation:

Permit protests of task and delivery orders over $5 million under multiple award
contracts. The current statutory limitation on protests of task and delivery orders
under multiple award contracts should be limited to acquisitions in which the
total value of the anticipated award is less than or equal to $5 million.

Discussion:

The Panel has serious concerns about the use of task order to conduct major acquisi-
tions of complex services without review. The Panel has obtained and analyzed data from
FPDS-NG that show that nearly half of the dollars spent under interagency contracts are
expended on single transactions valued over $5 million. Agencies are using competitive
negotiation techniques to make best value type selections under these multi-agency, mul-
tiple award contracts. The Panel believes that these procurements are of sufficient signifi-
cance that they should be subject to greater transparency and review.

8. Pricing When No or Limited Competition Exists

Recommendation:

For commercial items, provide for a more commercial-like approach to
determine price reasonableness when no or limited competition exists.
Revise the current FAR provisions that permit the government to require
“other than cost or pricing data” to conform to commercial practices by
emphasizing that price reasonableness should be determined by competi-
tion, market research, and analysis of prices for similar commercial sales.
Move the provisions for determining price reasonableness for commercial
items to FAR Part 12 and de-link it from FAR Part 15.

Establish in FAR Part 12 a clear preference for market-based price analysis
but, where the contracting officer cannot make a determination on that basis
(e.g., when no offers are solicited, or the items or services are not sold in sub-
stantial quantities in the commercial marketplace), allow the contracting offi-
cer to request additional limited information in the following order: (i) prices
paid for the same or similar commercial items by government and commercial
customers during a relevant period; or, if necessary, (ii) available information
regarding price or limited cost related information to support the price offered
such as wages, subcontracts, or material costs. The contracting officer shall
not require detailed cost breakdowns or profit, and shall rely on price analysis.
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The contracting officer may not require certification of this information, nor
may it be the subject of a post-award audit.

Discussion:

Competition, market research, and comparisons to prior prices that have been deter-
mined to be reasonable typically should enable the contracting officer to determine that
an offered price for a commercial item is fair and reasonable without further information
from the offeror. However, if the contracting officer is unable to make such a determination
on that basis (e.g., no offers are solicited, or the items or services are not sold in substan-
tial quantities in the commercial marketplace), the contracting officer should be able to
request the following information: (i) prices paid for the same or similar commercial items
or services by its commercial and government customers under comparable terms and
conditions for a relevant time period, and (ii) available information regarding price or cost
that may support the price offered, such as wages, subcontracts, or material costs.

In requesting this information, the contracting officer should limit the scope of the
request to information that is in the form regularly maintained by the offeror as part of its
commercial operations. The contracting officer should not require the offeror to provide
information regarding all cost elements, detailed cost breakdowns, or profit, but instead
shall rely on price analysis. The contracting officer should not request that this informa-
tion be certified as accurate, complete, or current, nor shall such information be the sub-
ject of any post-award audit or price redetermination with regard to price reasonableness.
This information would be exempt from release under the Freedom of Information Act (5
U.S.C. 552(b)).

See proposed regulatory changes in Appendix D.

9. Improving Government Market Research

Recommendation:

GSA should establish a market research capability to monitor services
acquisitions by government and commercial buyers, collect publicly avail-
able information, and maintain a database of information regarding transac-
tions. This information should be available across the government to assist
with acquisitions.

Discussion:

This internal government group should collect data regarding significant services buys
regardless of whether they are made in the private sector or by government, and regardless
of whether they are made through Part 15, the schedules or task/delivery order contracts.
The data should include size of transaction, whether it is competitive, the type of competi-
tion, the scope and elements of work, the type of contract (e.g., fixed-price, T&M or cost-
based) the price or prices paid, the period of performance, the terms, and other data that
affect the value of the transaction. This group will make its expertise and data available to
other civilian and military agencies to assist in analysis and design of services acquisitions,
and to provide current market data for comparison of price and terms.
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10. Unequal Treatment of the Contracting Parties

(a) Recommendation:

Legislation should be enacted providing that contractors and the govern-
ment shall enjoy the same legal presumptions, regarding good faith and
regularity, in discharging their duties and in exercising their rights in con-
nection with the performance of any government procurement contract,
and either party’s attempt to rebut any such presumption that applies to the
other party’s conduct shall be subject to a uniform evidentiary standard that
applies equally to both parties.

Discussion:

When the government acts in a sovereign or regulatory capacity, either under its constitu-
tional authority or pursuant to an Act of Congress, the courts have held that those actions are
entitled to a strong presumption of regularity when they are challenged in court.> Indeed,
this approach is specified in the statutory provisions that Congress has enacted authoriz-
ing judicial review of government action in most contexts,*” and it is meant as a safeguard
against what we today might call inappropriate “judicial activism.”*> On the other hand,
when the government enters into contractual relations, it is frequently engaged in the kinds
of actions that might be taken by any party to a contract. In the latter situation, we do not
believe there is any sufficient policy or legal justification for extending to the government
an extraordinary presumption of good faith or of regularity that is well-nigh impossible to
overcome. Yet some judicial decisions have done just that. Our recommendation would not
mean that the rights of the government and of the contractor under government contracts
are identical in all respects, however. Congress and its authorized delegates have concluded
that public policy requires the inclusion in most government contracts of provisions giving
the government certain special prerogatives deemed necessary for the protection of the public
interest. Nonetheless, to the extent permitted by the terms of the government contract, we see
no reason not to make any presumptions of regularity and good faith even-handed in their
application to the government and the contractor.

This recommendation would not place the burden on government contract officials
of showing that they have acted in good faith. Nor would it make the good faith of either
party an issue to be litigated in every case. Rather, our recommendation simply requires
that any presumption of good faith and regularity be applied equally to the government
and to contractors in disputes arising from the performance of a government contract.
Thus, where good faith is relevant to any issue in a government contract dispute, the party
claiming that the other failed to act in good faith would bear the ordinary civil litigation
burden of proof by a preponderance of the evidence and would also bear the burden of
going forward with evidence to prove the allegation of failure to act in good faith.

370 Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415, 416 (1971)
371 Administrative Procedure Act, 5 U.S.C. §706(2)(A) (arbitrary and capricious standard of review).

372 Citizens to Preserve Overton Park, 401 U.S. at 416 (“The court is not empowered to substitute its
judgment for that of the agency.”)
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(b) Recommendation:

In enacting new statutory and regulatory provisions, the same rules for con-
tract interpretation, performance, and liabilities should be applied equally
to contractors and the government unless otherwise required by the United
States Constitution or the public interest.

Discussion:

The parties to any contract should expect and receive fair dealing from others. It is
sometimes said that, in order for there to be fair dealing, “the door must swing both ways.”
In order for this to occur, the same rules must apply to both the government and contrac-
tors unless there is a compelling public interest requiring a different rule. This principle
should be applied in enacting new statutory and regulatory provisions.
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CHAPTER 1-APPENDICES

Appendix A

Statutory Evolution of “Commercial ltem”

This appendix traces the statutory and regulatory evolution of the term “Commercial
[tem” beginning with the Federal Acquisition Streamlining Act of 1994. Successive changes
to the FAR are marked and highlighted.

1. Federal Acquisition Streamlining Act of 1994'

The term ‘commercial item’ means any of the following:

(A) Any item, other than real property, that is of a type customarily used by the general
public or by nongovernmental entities for purposes other than governmental pur-
poses, and that—

(i) has been sold, leased, or licensed to the general public; or
(ii) has been offered for sale, lease, or license to the general public.

(B) Any item that evolved from an item described in subparagraph (A) through
advances in technology or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial marketplace in time
to satisfy the delivery requirements under a Federal Government solicitation.

(C) Any item that, but for—

(i) modifications of a type customarily available in the commercial marketplace, or
(ii) minor modifications made to meet Federal Government requirements, would
satisfy the criteria in subparagraph (A) or (B).

(D) Any combination of items meeting the requirements of subparagraph (A), (B),
(C), or (E) that are of a type customarily combined and sold in combination to the general
public.

(E) Installation services, maintenance services, repair services, training services, and
other services if such services are procured for support of an item referred to in sub-
paragraph (A), (B), (C), or (D) and if the source of such services—

(i) offers such services to the general public and the Federal Government contem-
poraneously and under similar terms and conditions; and

(ii) offers to use the same work force for providing the Federal Government with
such services as the source uses for providing such services to the general public.

(F) Services offered and sold competitively, in substantial quantities, in the commercial
marketplace based on established catalog prices for specific tasks performed and under
standard commercial terms and conditions.

(G) Any item, combination of items, or service referred to in subparagraphs (A)
through (F) notwithstanding the fact that the item, combination of items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor.

(H) A nondevelopmental item, if the procuring agency determines, in accordance with
conditions set forth in the Federal Acquisition Regulation, that the item was developed
exclusively at private expense and has been sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

! Pub. L. No. 103-355, § 8001(a) (Oct. 13, 1994).
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2. The Clinger-Cohen Act of 19962

The term ‘commercial item” means any of the following:

(A) Any item, other than real property, that is of a type customarily used by the general
public or by nongovernmental entities for purposes other than governmental purposes,
and that—

(i) has been sold, leased, or licensed to the general public; or
(ii) has been offered for sale, lease, or license to the general public.

(B) Any item that evolved from an item described in subparagraph (A) through
advances in technology or performance and that is not yet available in the commercial
marketplace, but will be available in the commercial marketplace in time to satisfy the
delivery requirements under a Federal Government solicitation.

(C) Any item that, but for—

(i) modifications of a type customarily available in the commercial marketplace,
or
(ii) minor modifications made to meet Federal Government requirements, would
satisfy the criteria in subparagraph (A) or (B).

(D) Any combination of items meeting the requirements of subparagraph (A), (B),
(C), or (E) that are of a type customarily combined and sold in combination to the general
public.

(E) Installation services, maintenance services, repair services, training services, and
other services if such services are procured for support of an item referred to in subpara-
graph (A), (B), (C), or (D) and if the source of such services—

(i) offers such services to the general public and the Federal Government contem-
poraneously and under similar terms and conditions; and

(ii) offers to use the same work force for providing the Federal Government with
such services as the source uses for providing such services to the general pub-
lic.

(F) Services offered and sold competitively, in substantial quantities, in the commercial
marketplace based on established catalog or market prices for specific tasks performed and
under standard commercial terms and conditions.” 3

(G) Any item, combination of items, or service referred to in subparagraphs (A)
through (F) notwithstanding the fact that the item, combination of items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor.

(H) A nondevelopmental item, if the procuring agency determines, in accordance with
conditions set forth in the Federal Acquisition Regulation, that the item was developed
exclusively at private expense and has been sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

3. The National Defense Authorization Act for Fiscal Year 20004
The term ‘commercial item’ means any of the following:

2 Pub. L. No. 103-355, § 8001(a) (Oct. 13, 1994), as modified by Pub. L. No. 104-106 § 4204, 101 Stat
at 655, (Feb. 10, 1996).

3 Pub. L. No. 104-106, § 4204, 101 Stat at 655, (Feb. 10, 1996). Note that this language was already
present in the FAR definition of “commercial item.” See also 60 Fed. Reg. 48231 (Sept. 18, 1995).

4 Pub. L. No. 103-355, § 8001(a) (Oct. 13, 1994), as modified by Pub. L. No. 104-106 § 4204 (Feb. 10,
1996) and Pub. L. No. 106-65 §805 (Oct. 5, 1999).
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(A) Any item, other than real property, that is of a type customarily used by the general
public or by nongovernmental entities for purposes other than governmental purposes,
and that—

(i) has been sold, leased, or licensed to the general public; or
(ii) has been offered for sale, lease, or license to the general public.

(B) Any item that evolved from an item described in subparagraph (A) through
advances in technology or performance and that is not yet available in the commercial
marketplace, but will be available in the commercial marketplace in time to satisfy the
delivery requirements under a Federal Government solicitation.

(C) Any item that, but for—

(i) modifications of a type customarily available in the commercial marketplace,
or

(ii) minor modifications made to meet Federal Government requirements, would
satisfy the criteria in subparagraph (A) or (B).

(D) Any combination of items meeting the requirements of subparagraph (A), (B),
(C), or (E) that are of a type customarily combined and sold in combination to the general
public.

(E) Installation services, maintenance services, repair services, training services, and

other services if stch-servicesare procuredforsupportofanttemreferredto-insubpars

time as the item; and

the source of the services provides similar services contemporaneously to the

L publi 1 ] liti il | ffered to the Federal
Government.

(F) Services offered and sold competitively, in substantial quantities, in the commercial
marketplace based on established catalog or market prices for specific tasks performed and
under standard commercial terms and conditions.”

(G) Any item, combination of items, or service referred to in subparagraphs (A)
through (F) notwithstanding the fact that the item, combination of items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor.

(H) A nondevelopmental item, if the procuring agency determines, in accordance with
conditions set forth in the Federal Acquisition Regulation, that the item was developed
exclusively at private expense and has been sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

4. The Services Acquisition Reform Act of 2003°
The term ‘commercial item’ means any of the following:

> Pub. L. No. 103-355, § 8001(a) (Oct. 13, 1994), as modified by Pub. L. No. 104-106 § 4204 (Feb. 10,
1996), Pub. L. No. 106-65 §805 (Oct. 5, 1999), and Pub. L. No. 108-136, §1433 (Nov. 24, 2003).
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(A) Any item, other than real property, that is of a type customarily used by the general
public or by nongovernmental entities for purposes other than governmental purposes,
and that—

(i) has been sold, leased, or licensed to the general public; or
(ii) has been offered for sale, lease, or license to the general public.

(B) Any item that evolved from an item described in subparagraph (A) through
advances in technology or performance and that is not yet available in the commercial
marketplace, but will be available in the commercial marketplace in time to satisfy the
delivery requirements under a Federal Government solicitation.

(C) Any item that, but for—

(i) modifications of a type customarily available in the commercial marketplace,
or
(ii) minor modifications made to meet Federal Government requirements, would
satisfy the criteria in subparagraph (A) or (B).

(D) Any combination of items meeting the requirements of subparagraph (A), (B),
(C), or (E) that are of a type customarily combined and sold in combination to the general
public.

(E) Installation services, maintenance services, repair services, training services, and
other services if—

(i) the services are procured for support of an item referred to in subparagraph
(A), (B), (C), or (D), regardless of whether such services are provided by the
same source or at the same time as the item; and

(ii) the source of the services provides similar services contemporaneously to the
general public under terms and conditions similar to those offered to the Federal
Government.

(F) Services offered and sold competitively, in substantial quantities, in the commercial
marketplace based on established catalog or market prices for specific tasks performed or.
specific outcomes to be achieved and under standard commercial terms and conditions.

(G) Any item, combination of items, or service referred to in subparagraphs (A)
through (F) notwithstanding the fact that the item, combination of items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor.

(H) A nondevelopmental item, if the procuring agency determines, in accordance with
conditions set forth in the Federal Acquisition Regulation, that the item was developed
exclusively at private expense and has been sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

5. Current FAR Definition of “Commercial Item” (as distinguished from the current
statutory definition)

“Commercial item” means—

(1) Any item, other than real property, that is of a type customarily used by the
general public or by non-governmental entities for purposes other than governmental
purposes, and—

(i) Has been sold, leased, or licensed to the general public; or,
(ii) Has been offered for sale, lease, or license to the general public;
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(2) Any item that evolved from an item described in paragraph (1) of this definition
through advances in technology or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial marketplace in time to satisfy
the delivery requirements under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (1) or (2) of this
definition, but for-

(i) Modifications of a type customarily available in the commercial marketplace;
or
(ii) Minor modifications of a type not customarily available in the commercial
marketplace made to meet Federal Government requirements. Minor modi-
fications means modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item or component,

] | : ] dered in d -
hedl lification is minor include the val | size of lifica,

ion and th mparati | nd size of the final pr Dollar val n
percentages may be used as guideposts, but are not conclusive evidence that a
lification is minor:

(4) Any combination of items meeting the requirements of paragraphs (1), (2), (3), or
(5) of this definition that are of a type customarily combined and sold in combination to
the general public;

(5) Installation services, maintenance services, repair services, training services, and
other services if-

(i) Such services are procured for support of an item referred to in paragraph (1),
(2), (3), or (4) of this definition, regardless of whether such services are pro-
vided by the same source or at the same time as the item; and

(ii) The source of such services provides similar services contemporaneously to
the general public under terms and conditions similar to those offered to
the Federal Government;

(6) Services of a type offered and sold competitively in substantial quantities in the
commercial marketplace based on established catalog or market prices for specific tasks
performed or specific outcomes to be achieved and under standard commercial terms and
conditions. This does not include services that are sold based on hourly rates without an

established catalog or market price for a specific service performed or a specific outcome to
| hi LE i o

" . ”

other form that is regularly maintained by the manufacturer or vendor, is either

published or otherwise available for inspection by customers, and states prices

at which sales are currently, or were last, made to a significant number of buy-
rs constituting the general lic; an

" . "

nary trade between buyers and sellers free to bargain and that can be substanti-
ated through competition or from sources independent of the offerors.
(7) Any item, combination of items, or service referred to in paragraphs (1) through (6)
of this definition, notwithstanding the fact that the item, combination of items, or service is
transferred between or among separate divisions, subsidiaries, or affiliates of a contractor; or

117



(8) A nondevelopmental item, if the procuring agency determines the item was devel-
oped exclusively at private expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.®

® FAR 2.101
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APPENDIX B

DEFARTMENT OF THE AIR FORCE
WABHINGTOM DG

.,
16 Movamber 1994 : \\
OFTRCE O Tisll FIEFSTANT SECRETARTY

MEMORANDUM FOR PROJECT MANAGER, FEDERAL ACQUISTTION ff (ﬂl’f ?’?&I -
STREAMLINING ACT IMMLEMENTATION PROTECT

FROM: Commercial hems Drafting Team k“‘,,_______
SUBJIECT: Federal Acguisition Regulagon (FAR) Case 94-7%, Acquisiton of Commsencial
Ieems

The Commencial Iems Drafting Team was msloed to prepare proposed FAR Language 10
implement Titde VI of the Federal Acqeisition Streamiining Act (FASA) of 1994 (Pub. L. 103-
355), This repoet respands 10 thst tasking and is prepared in sotondance with thie formal
prescribed im DOD FAR Supplement 301.201-1,

1. FROBLEM:

The Federal Acquisition Smesmlinisg Act of 1994 included Tidle VI, entitled
Commercial Tems (Tab D), This Title made ssmenes additlons and revisions o both the civilian
agency and Ammed Service scquisidon sintuies to encourage the acquisition of commencial and
items and composents by Federal govermment ageacies &5 well a3 contractors and subcontraciors
at all levels, The Commiercial iem Drafting Team was coganized and wsked with reviewlng the
At and preparing implementing lenguage for the FAR.

[1. RECOMMENDATION:

The Team recommends sdopiing the proposed revisions o FAR Paris 10, 11, 12 and 52
&t well as various other conforming chanpes thronghowt the FAR, The proposed FAR revitions
are ot Tab A .
M. DISCUSSION:
Dirafting Team Tasking. .

Om 3 Ociober 1994, the Commercial Iems Drafting Team was officially asked by the
FAR Comncil and the FASA Implementation Project Manager o draft proposed FAR language o
implement the following sections of Titde VI of the Act:

Suhiitle A - Definitions and Regulagioes
Section BO01 Definitions
Section K02 Hegulatons on acquisiton of commercial iems
Section H003 Listof inspplicable laws in Federal Acquisition Hegulstion
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# AR Cosé BT - [ ommeercanl Ibems

Subsithe C — Chvilian Agency Acquisitions
Section 8201 Relationship W other provisions of law
Section §202 Definitons
Section §203 Preference for scquisiSon of commercial items
Section £204 Inapplcability of cenzin provisions. of law
Sulbtitle [ = Acquisitsons Generally
Section £301 Inapphcshility of certain provisicas of Liw
Section £302 Flexible deadlines for submission of offers of commerdial isems
Section 8303 Mwwdmmhw

Subtide B of the Act addresees Armed Services acquisitions and ks ot specifically
imphemesited by this case. However, most of the Act's provisions related to Armed Services
acquisitions closely panllel the civilian agency provistons. The DOD-unique sections of Titls
VI will be Emplemented in the DOD FAR Supplement (DFARS) 5t o later date under & separite
insking. Thess sections remaining to be implernentod are;

Subtide B Armed Sarvices Acquisitions
Section 5101 Establishment of & new chapter in Tite 10
Section 8102 Relstionship o other provisions of law
Sectbon 8103 Definitions
Section 104 Preference for acquisition of commercial lems
Section 8105 Inapplicability of censin provisions of law
Section 3106 Presumption that techabcal dats under contracts foe
commercial items are developed exclusively at privaie expense

At the Kickoff meeting at the Office of Faderal Procarement Policy (OFFF), Dr. Sweven
Kelman, Administrator of OFPP, and Ms Colleen Preston, Deputy Under Secretary of Defense for
Mcquisition Reform, challenged the drafting tesms 1o be innovative and aggressive in drfing
irmiplementing language for the regulation and to "think out of the box.” Dr. Kelman stated that
although the Act decreased the burden on the system and increased room for contracting officer
judgrent, the revised regulations were necessary o bring these Imiportant chasnges to reality. This
:Wmmmmmmwmwmwm
cortinaally prodded ws to “do something different.” The Team ook thess challenges very mach
1o heart and endeaviared throughout our discussions o challenge every assumpthon, practice and
palicy by asking "How does the commercial market place address this issue?” As a result, the
Team developed proposed FAR langusge that 1ok & "differemt” approach 1 the governments
sotquisation of comamercial iems

Team Objectives.

The Team established a series of chjectives that guided our discussions and drafting of the
proposed FAR langaage and would result in the development of revisions that were a cleas break
from past practices for the scquisition of commercial itema. Crar objectives were ot

TUET ]
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AR Case 790 « Commercial liems

- Revise the FAR, w establish Pederal government policies and practices specifically
designed to the acquisition of comenercial ems and maore closely aligned io those of the
cofmnercial markes place;

. Attract new commercial businesses by making the Federal govemnmment a mare airactive
COSLaMmET;

« Make it easler for businesses to sell their commercial sapplies and sereices to the
Pedenl government;

- Make it exsier for govemment acquisition persoaine] o acquire comemercial supplied and
services from the commercial markes; and

« Provwide the necesiary flexibility for conmucting officers to adapt b0 the customary
practices of specific markets.

Team Approach.

The Team began its review of the Act and dEscussion of a propossd implementation
approsch on 4 Detober 1994, Before beginning the drafting process, the Team discussed in detail
the provisions of the Act &3 well as & nusber of related reports and docaments including the Joint

Statement of the Commaties of Confrence: to accompany 5.1587 (Conference
Repart 103-712), the DEARS Part 211 implementation of Section §24 (b) of the National
Defense Authorizagion Act for Fiscal Years 1990 and 1991 (Pob. L. 101-18%; 10 LL3.C. 2325
mote); the Report of the Acguizition Law Advisary Panc] (Section 800 Panel) Chapeer £,
Comenercial lems: snd memerows repants and correspondence relsting to the use of commencial
practices by the Federal government. A wider review of source documents on povernment use of
commercial acquisition practices was limited by the time constraints imposed on the Team. While
not directly adopting the recommendations of the sousces reviewsd, the Team found cach a veeful
souros of information and ideas and used concepes from esch in arriving at its recommended FAR
language.

Team Findings.
Afver discussing the Act at length and reviewing the available soarce docaments, the Team
agreed 1o findings that guided o development of the propossd FAR language. These findings

WASTES

- The adoption of the Uniform Commercial Code (LFOC) as the basis for Pedend
government contracting for comsmercial iszms is not appropriate. The concept of atilizing the
O for the acquisition of comemercial itemns ks boen sudisd end discossed many times over the
yews. Whils the Team made steps towards the establishment of LOC-like practices, the Team
comcluded that adoption of the UOC in fore would be napgropriste. A White Paper describing im
mmoee dedl the conclusicns of the Team on this masier is aached 1o (s report (Tab Bl The
Teans recommendatons regarding the use of certain WOC-Hiks langaage in cenain clanses and
provisions is discussed elsewhere in this report

= The propossd kengasge developed by the Team reflects our belicd that we were mot
ariving 1o cxablish a method of “commercial contrcting.” Rather, we developsd proposed
rewisions 1o the FAR to facilitace the Pederal government's contracting for commercial items.
Whille this seemns like a sobale difference, it reflects oar conclusion thal adopting “commercial
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CORERCHNg” practices is inpppropriate. The propossd FAR revislons exist within the peneral
framework of Federal mmm.dbﬁlhwm

= Motwithstanding cosventbonal thinking cm this macier, the Teem concluded after
reviewing many comméncial contracts, purchase onders and stmiler docaments tal there ks o one
"stamlard” commercial practices that could be adopied sonoss the board for govemement
cofilFacts, bl mahy camomary commendcial practices tht vary by market sector. There are 1012
topéc areas comenonly discussad in cosnmerncial contracts, bt the treatment of the Wopic in each
conmacy ofies varies widely, (5o suached White Paper on the UCT, Tab B.) Most of these
airee WOpcE ane ales presently discnssed in the FARL albeit ofien with en spproach different from
those foand in mdustry, It was also int=resting 1o note thay, in tee opinbon of the Team, the
cument FAR clauses tend 1o be more balanced in their approach to the rights and responsibilities
of both the bayer and seller. The commercial costract language ended i vary widely depending
upon the party's role in the: soquisition (boyer vs. seller) and relative bargaining position (weak ve
strong)h of the partkes.

~ In adaprisg cussomary commercial practices w provizsions and clanses
appropriate fior the government's acquisition of commeencial ftems, the Team chose to pot spell ool
hmhﬂlhmmﬂwmﬂmm Whene some

adequate to alert contractors to their responsibilifies, the Team mirrored the spproach seen in
sy comremercisl coatracts of prowiding only a reference to the statote or execotive onder. This
wis done 1o sirmphify the solkcitathon and contract documents and sdopt the often mentioned
commercial practice of brevity.

«The Teamy's recommended provisions and clenses, and a discutsion of their
relationship o Cesiomary commercial pmctices is provided elsewhere in this repart.

- Juit as the Team concloded there is no ofe “standand™ commercial practics that could ke
sdopied, there is also no single “markes place” in which the govermment will operase. The Federal
gevemment swands over 11 mdllicon consracts every year lor the widest posaible renge of supplies
and servicet. Af a nesult, the govermment openated in virtaally every marker place, both In the
115, and everseas. This fact makes it very difficalt o creale a single set of polickes, procedarnss,
provisions asd clauses that would neflect the: cusicmary comemencial practice across all these
markers. The Team has opeed for creading policies, procedures, provisions and classes that reflect
some peneralized gof of conditions across a vanisty of markets, but has beft sufficient Aexibility for
contracting officers to use their enderstanding of the market they s working in and their
basiness jodgment 10 adapt w the panicular conditbons. The acquisidon of commercial fiems as
comtemplaied in the law and the proposed coverage would give unprecedenied flexibility o our
comtractng officers and, an the same time, demand fir mede i e of the exercise of pood
business judgment and in adapting to the ever dlanging business conditions in the markets in
which they operste. Thds very flexibilicy jaself is consistent with comemercial practices where
baryers and selless have the ability 1o tidlor each contract 10 & panticulsr souizidon’s
cifcumEances.
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- Revisions 10 the FAR alone will be madequaie w ensore the Pedeml government folly
implements the Act's stated prefercace for the acqesison of commercial Bems and Homits its wse of
solcition provisions and contract clagses to those consisgtent with commercial practices. Full
implementation will fequire a culbane change within both the povernment reguiremenis- gemerating
and comrecting corremumites a5 well as a parallel celtuml change in indusry. For both panties, the
implementation of the Act must result in a sigaificant change from past practices. To take the first

siep in facilitating this cultaral change, the Team completely rewrote the current FAR Pares 10, 11
m:liul'u]]nwt:

= We retitled Part 10 from “Specifications, Standards, snd Other Purchase
Drescriptions” 1o “Market Research.” In the process, we moved and rewrose muach of the
coverage formerly foand in Par 11, This new Pan is intended 1o emphasize the importance of
rnarkes resesrch as the first step in the acquisition proces wsd an essential element in describing
the agency's need, the overal] acquisision strategy and to some degros, ny wrms and conditons
unique ¥ the ilem being soguired,

- W retitied Part 11 from ~Acquisition and Distritwtion of Commercial

Products” to "Describing Apency Needs.® The mew Part 11 contuing much of the coverage
formerly foond in Part 10 regarding docomenting the povernment's noed, bt tkes 8 muoch mone
streamlined approach (see footnotes in Part 11). In sddition, the new Part 11 cleardy staes the
govemment's order of preference for stating requirements {functicns 1o be performed,
MMMEMMWHLﬂmmﬂmh

documenting requirements (performance-oniented over design-based, voluntary over federal
mﬁnﬂn‘mmﬂﬂmﬁﬂm}mﬂu} Past 11 also containg most of the languspe from
the corent Part 12 mpﬁq-ﬂ.ﬁmﬁuﬂpﬂhﬂlﬂ

- We retitled Part 12 from “Caontract Deliveries or Performance” 10 ® Aogquisition
of Commercial Inemms.” 'We created this entirely new cowerage 1o address, in one Pary, both the
policies and proceduns: for the acquisition of comemnercial isees. This approach was taken bo
reinfopoe the expected pegquence of events in approsching & given scquisition , . market research
(Pan 104, description of agency nead (Past 11}, acquisition of comenercial items, if they meet the
agency’s needs (Pert 12) and soquisition of other than commencial items asisg current FAR
procedures if commencial items are not availabls or adequate to meet the peed (Parts 13, 14 and
155 More important than patting the scquisition events in some arder of sequence, the Team
believes that moving the pobicies and procediures for the scquisifion of commercial iems 1o Pan
12 creates a clean break with past policies and procedures such as the Acquisiion and
Drisitsution of Comemercial Products (ADCOF) program initited in 1978 end correndly described
in Pam 11, and e DFARS 211 implementstion of Ssction 824 () of the 1990 - 1991 DOD
Authorization Act. The Team smongly belleves than real culiuml chasge will fequars &
significast shifi in thinking and proposes this approach 1o ake the firg sy in oreating this
Change.

- The Team concloded that the proposed procedures would be used for the acquisition of
commercial items regandless of dollar valee, The Act gave no threshold, and the Team felt nene

LU TES 5
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wis appropriate, The proceduses described in the proposed langasge are appropriste for the
acquisiton of sy commercial item urless 8 simpler proceduars (&g, micro-purchases) is available,

« Finally, the Team made the assamption that whene the prime contract is for 4 non-
commercial ilem, sobcontracts could be for either commercial or non-commercil items. Where
the prime contract i for & commercial irem, subcontracis will Hkewise be for commercial
companents. This assumption it reflecied in our drafting of clawses and provisions and any
aszocianed flow down.,

Highlights of proposed FAR revisions.

The Team's proposed revisions to the FAR are st Tab A. At approprisse podnits in the
proposed coverige, foomotes paint oot the section of the Act being implemenied or significant
changes or points of information. Some addidonal points regarding thess proposed revisions ane
discussed below,

Far: 2, Definitfons of Words and Terme, The Tesm incorparated the definitions of “commencial
item,” “component,” “commencial component™ and “nondevelopmental item™ from the Act with
modifications in two Eneas:

- The Team expanded on the definiton of “minor medification™ to further explain the
differencs between "medifications™ and "mincs modifications. The addad binguage is bassd, n
part, on the Senate Repart of the Commines on Governmmental Affairs on 5. 1587,

- The Team revised slightly the definkian of commeneisl services at paragrash (f) by
adding the terms "of & type” and “or market price.”

== The Streambinkng Act defines services (other than installation, maintenance,
repair, trainimg and other services incidental o sapport of the iem) e "Services offersd and sold
competitively, in ssbstantial quantities, in the comemercial marketplace based on established
catalog prices for specific wales performed and under comemercial terms and conditions.”

= This definition restricts the Federal government i acquiring commercial
services based omly on “established catslog prices.” There are many services sold in the
commencial market that are offersd on the basis of prices for specific msks performed, bui not
baged on a “catalog® price, For example, lawn-cutting services are often sold based cn the size of
the job, cleaning services are sold based oa the physical layous snd size of the building, somge
servicss are sold based on the fype and size of the facility pocded, etc. The company has a
sandard price far the task based on the current masket price, bt the company does not maintain
any sort of catalog. These services are clearly commercial in nsture and should be eligible for
strearnbined acquisition procedurss. For the government to requine the exisence of a catalog
would impose unmecessary paperwork on industry with no real benefit. In addigion, the low could
easily be ciroarmvensed by finms creating caralogs solely o be eligible for use of soeamiined
comremercisl acquisition procedures; such a response o the bngespe of the Act would not be
beneficksl w etther povernment or indesoy,

10am L3
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= Finally, FAR 15.804-3, &5 well a3 the new Truth in Nepotations Act legislative
amendments, dlready discusses both catalog prices and market prices as going hard-in-hand. To
separase the two concepts would be conmrary to commercial practice and also cause confusion in
the acquisition commumity that already deals with comlog and market prices together. The type of
servios provided, not the existence of & catalog, showld be the only factor determining whether or
nod a service meets the definition of a commercial item. If the govemmesi it buying a service
commoaly sold by commercial firms to other businesses, then the government should emualaie
commercial practice as much as poagible. This was clearly the thrust of the new legislation and
the rationale for the Team's proposed revision to the definithon.

Parr 12, Acquisition of Commercial liems,
= Subpart 123 - Preparing solicitations and costracts for commmercial ftems.

= The Act and much of the related congressional report language, discusses the
concepd of eniform contract clauses for comsmercial iterns. The Act ssies that, 16 the maximum
exnenit possible, “...oaly those contract clauses - (A) that are required to implement provisbons of
law or executive oeder epplicable to acquisitions of commercial ftems or commercial components,
a5 the case may be; or (B) that are determined 1o be contistent with standard commmercial .
practice” may be included in contracts for commencial items. In order 1o implement this and other
requirements of the Act, the Team concloded that a standardized solicitation and costract formas
wovakd be the most seaightforward method, In addidon, such an spproach, if stresmdined snd
with sufficien flexibility, would serve as an incentive to contracting officer 1o ise i by simplifying
the process and reducing procurement lead-time,

= The proposed standard solicitation comemnplates use of negotiated procedures
for sedection of the soccessful offeror. While sealed bids could be used for commencial iems, the
Team expects that the governsrest's best interest will ke served by use of negotisted proceduses
a3 is fypically done in the commercial markes plece. Moreover, the concept of the firm bid ruls in
EoveTmmEn] Coftracts is itselil alien 1o comeencial practices,

= The Team proposes establishment of three solicitation provisions (Instroctions
to Offercrs, Evalastion, and Representations and Cemifications) and two contract clauses
(Contract Terms and Conditions and Contract Terms and Conditions Required to Ingilement
Statutes or Executive Onders). The specific langaage of these provisions and clauses is discussed
below. The Team believes this spproach is approprisse for o very larpe percentage of our
comemercial item acquisizions, weuld serve to simplify the process for contracting officers and
contractors and sid in the lmplementation of the regeirements of the Act,

~ The Team proposes the establishment of a new form, the Standard Form
HOCHK, Solicitation/Contract/Order for Commercial liems, The proposed SF X300X combines
features of the SF 33, Solicitation, Offer and Award; the SF 1447, Solicitation/Coatract; and e
DL 1155, Order for Supplies and Services. The mast significant slemesd is the additics of
acceptance blocks at the botam of the form (pastermed afier the DD Form 1155). This will allow
suppliers of commercial ftems w utilize the SF X300 10 docamens receipt of the supplies or

1116%4 T
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services by the government avoiding the need for preparation of sepamie receipt/accepiance
fiorma.

—~ As & result of the creation of these provisioss and clauses and the pew standard
foren, the Team believes that a much more streamlined soliciestion and conract is possible,
Where the description of & parthcular need is relatively brief, and where the contracting officer can

acquititions of commercial items would be:

- A solicitation document consisting of (1) a SF X000 (2) the
provigion at 52.212-3, (fferor Representations and Certifications - Cosmeercial Iiems, for the
offeror io complede; and (3) the clause an §2.212-5, Coneract Terms and Conditions Required to
Irmplement Sunnes or Execstive Orders - Commercial Tiems:, with any required clauses chacked
in paragragh (b). The other selichason provislens (52.212-1, Inssroctions o Offeron -
Commercial Trena, gnd 52.211-1, Evaluation - Commercial lems) and contract clanse (52.212-4,
Contract Terms and Conditions - Commercial Teems) would be incorporsied by reference.

— A contract congisting of (1) the completed 5F 30000 and (2) the
cluiste ar 52 212-5 with parsgraph (b) complesed.

== The Team belisves that given the mendsis 0 soquine iiems froam the
commercial markes place, o minimize govermment-uniqoe detailed specifications, and to use oply
selected provisions and clanses, such a streamlined solicitstion and contracs docament is possible
in a wide variety of soquiridons,

- Subpart 11.4 - Procedures for sobicimtion, evaletion md awsd of conrects for
ey

= The Team ook advantage of the Act's peowishon thae: allows fexibilicy in
establizhing response times for offiers a8 pointed oot in the associaied footnose at 12,403,

= In additien to providing & sandardized format for the solicitatbon and conmact
awand, the Team established in Subpan 114 an altemate method of soliciting for commensial
ivema. We sasumed that when acquiring commercial ftems, the govemment's noods can ofien be
staied succincily using correnercial iwsm descripions, of other performinte related docomests. I
solcitation berms and conditions with nelatively few changes, it would be possible 1o alen
contractors to all the essental informaton necestary to prepare an offer by combining the CRD
synopsis and the solichation into a single document. Soliciting offers tavogh the CBD affers
many advantages to both government and industry for the acquisiton of commencial Rems. These
advantages imclude malting the CBD synopsis 2 mare meaninghal description of the govermment's
need, elimination of the e and effon requined for indassry 1o request copies af the solicititiong,
elindneating the peed b prepare and isses paper solicitations, and a reduction of bead time by
elimdnaiing the moed 10 wait 15 days between the CHD synopsis and issuing the solicimtion, A
sample solicitation prepaned using this techmique is srtached (Tab C).
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= The Team established a standacd evaleasion wehnigue in the provision st
51.212-2, Evaluation - Comsmercial Hemis. based oa the use of “best value” wechaiques. As
pointed oot in 12. 309, the Team recognizes that this technique may ot be agpropriste for every
acquisiticon, and will ofien requine more demlled evaluagion factors and relacsd informardon.
However, the Team believes that, in general, the use of best valoe techrigques is approgriage for
the acquisiton af commercial iems, and that the establizhment of this techniqoe in 52.212-2 as
the baseline clearly comveys that messags o both government and industry,

- Zabpart 11.5 - Using other procedures for acquining commencial ibems.

- The Team belleves thas some sundardizaion 1s beneficial to Inplementing the
At andd offers contracting afficers and industry an sasy to nee, simplified methed for scquiring
commercial iems, However, the Team alse recognizes that it is essential that contracting officers
be allwed vo wilor sallciesions and contracts W meet the necds of the particulsr sequisivion and
the murket place for that itemm. Swebpart 115 gives contracting officers broad suthority to wilor
most aspects of solicitstions and contracts without soed for a formal deviation. The Act requises
that some constrainis be placed on this sachoriny vo wilor, and thar has also been sccommmodasied
ini this subpart in regards to the clauses at 52.212-3, Offeros Representations and Centifications,
and 52.212-5, Contract Terma and Condithons Requized to Implement Statwies of Executive
Crders. Other provisions and clanses may be tailored congistent with commercial practices.

= Sabpart 12.7 - Laws inapplicable wo commencial isem acqusitions,

— Secrdon B003 () of the Act requises that the FAR costaln a lis of laws
determined to be inapplicable to prime contmcts for commercial itsms. The lenguage of the Act
further suacs that the laws coverad by thds provision (aad therefore inapplicabl: o the soquisiton
of commercial itemd) are those enacted after the date of enactment of FAS A, unless (1) it
provides for crimine] or civil penalties; (2) specifically refers o Section 34 of the OFFF Act and
provides that, notwithsanding Section 34, it is applicable w the scqalsidon of commercial femas;
or (3] the Federal Acquisition Regulation Council makes a written determimation that it would not
b in the et interest of the government to exempt contracts from the provision.

- The lis of laws that meet the criteria in Secton 5003 (a) of the Act and
are determimed to be inapplicable w the scquisition of commercial items is currently being
developed, Onece complee, the st willl be reflecsed in 12,702 (b).

== The coverage st 12,702 (b will inclhsde all of those siabwies waived by
Tk VI of this Act thar apply wo both DOD and civillas agencies, bt will not include those laws

that cnly apply to DOD. The statutes applying only to DOD will be addressed in a subsequend
DFARS case.

=== The Team is algo considering inchuding two other sinboies the Team
believes are ot applacable w commencial em soqEEhons:
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== 41 U.5.C. 41&{a}3), Minirmum Respoase Times under
the Office of Federal Proowement Policy Act. Section 8302 of the Act modifies 41
UL.5.C. 41608) w provide flexible deadlines for the sobmission of bids or proposals for the
procursment of comenencial isems; and

=== 41 U5.C 43, Walsh-Headey Act The Walsh-Healey Act does
neot apply to Bems “offered for sale on the open marker” The Tearn interpeets this phrase as an
exception fof commencial Bems,

=~ Section B003 (b} of the Act requires that the FAR contais & list of provisions of
law that are inapplicable to subcontracs ander either & contract for the sogastion of commencial
fiterves. o & subcontract for the soquisition of comenercial items or componesis. The langeage of
Section B003 {b) of the Act regarding which lvws are inspplicable to subcontracts 18 wery similar
ito the prime contracts bngosge discussed above except for the phrase *_ that is enscted afier the
date of the enactment of the Faderal Acquisition Streamlining Act of 1994,.." which does net
appeas in Section 5003 (b), For this reason, the list of laws not applicable i subcontracnars will
nat be limited 1o laws snacied afier 13 Ociober 1994 and will therefore be much broader than that
applying to prime contractore. Onee completed, the List will be reflected in 12,702 ().

Part 52, Selichadon Provisions,
= 51312-1 Instrections to (fferors - Coamemercial lisms.

= This provision cantaing information urique oy government procuremest that i
provided o all offerors 1 enswre that they anderstasd dhe solicisnion requirernents, The
information has been simplafied and tailored to meet the requirements of commercial itema. For
the macest part, the Smplifisd paragrapha s the new providion do bl costiin Sew Gonoepls, nor
witre they Enended 10 do $0. The information is compiled from a number of FAR provision
prescribed in Parts 14 and 15, The parspraph estiibed “Late Offers™ contaiss 8 new comcept that »
laze offer received priar 1o the evaluation of offers may be considered if it offers significant cost or
teschnical advantages to the government. This comncept was aken from a provision that is
cugrently being uted in solicitations by Poblic Healih Service,

= 522122 Evalustion - Comramercial Items
- The new soliciation provision incloded a3 33,21 2-3, “Evaluation - Commercial

hema” contaans information uniqoe to government procurement thas bas been shmplified and
tailared to meet the requirements of comnmencial flems. Agan, the new provisson does not contain
new concepts and ks generally compiled from provisions prescribed in Pasts 14 and 15, As
mentioned carlicr in this repor, this provision wtilizes "best value™ techeiques in the sclection of
sucoeisful afferors, and includes the use of past performance in the evabamton of offers as
required by Section S002 (e)(3) of the Act.

= 51.111-3 Odferor Representations and Certfications - Comremercial Toerms.

= There &re nismerous FAR certifications reqained o comply with laws or
executive onders, Instead of using the ootification language contained in the FAR, the Team
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drafied one proviskon st FAR $2.212-3, Offeror Represcearicas snd Certifications - Commercial
Items, which distlls the required certifications into 4 single provision fior the soquisiben of
commencial iems. Again, this effori was suhstansially based o & previous DO effoet that
resulied in a provision curently found at DFARS 332.211-T000. The [xOD provision combined a
nigmber of repredestations astociated with FAR Part 19 into one provision. Cenificsticns
Regurding Payments to Infloence Federal Transsctons (31 U.5.C. 1352), Procwrement Integrity
Centification (41 U.5.C. 423), and Taxpayer [dentification Number (TIN) (26 US.C. 6050M)
were added 1o the DO provision.

= FAR 52 2113 saticfies the requirements contmined in the following FAR
cerafications:

== FAR 5220311, Certification and Disclonsre Regacding
Payments s Influcnce Cemain Federd Tranzactoss

—- FAR 52 204-3, Taxpayer |densficaton
— FAR 52.219-1, Srmall Business Concerm Represcatathon

— FAR 52.219-1, Small Dissdvantaged Budness Concern
Foepresentation

—- FAR 51.21%-3, Women-(raned Small Business Representation

—- Paragraph (1) of FAR 52.203-8, Requirement for Cestificate of
Procurement Ltz gricy

- Certifications required by exeootive orders ane s8ll being revieraed and will be
added a8 pecessary.
Part 52, Contracr clauses.
Section BOOZ of the Act reqraires the FAR be emended to contaln a Het of clvsses for the
acyisition of commesrial ftems which will include, i the maximom extent practicable, oaly those
clwnses -

(n} that s required o implemens provisicons of lew of exeostive onders sppcable
1o scquititions of commercial flems of commercial components; of

i) that are determined 1o be comsistent with standard commencial practice,
The Tesm bnplemented this requirement by cresting tevo clusses for inclusion in contracts

fior commercial issms. The firs clause containg proviskons that the Team belbeves ae consistent
with customary commercial practices. The second clange conlaing requiremments that kmplerment
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provisions of law or executive orders that are applicable 1 povernment acquisitions of
commenial items of commencial components.,

= 532021 Defmitions.

— This clause was revised io inclade the definitions of "comenercial isem,”
“epmponent” and “cormnercial component.® This was necessary to ensie thal the contractors
haed access o the definitions when preparing solicitations snd contracts for their suboontracioes
and suppliers.

« 52.212-4 Contract Terms and Conditions - Commercial Tiems.

= ‘This clanse contains the tenms and conditions the Team believes are consisten
with customary commercial practice. The clsuse sddresses peneral aress tist previous stadies
have identified a5 the “core”™ arcas coverad by commencial contracts, Thess "comne” aress werns
identified by DOD as part of the implementation of Section 52400} of Pub. L. 101-18% (and the
resulting DFARS Part 211 ), and in an carlier stady prepared by Wendy Kirby formerly of the low
firm Hogan & Hanson (See Tab Bl

~ This clause represents the core terms and conditions of a government contract
for commercial items and is intended s respond 1o e Act's requirernent to limit clawses io those
". . .that are desermiingd 10 be consistent with standard comenercial practice.”

= Bome of the concepts in this clauss are required to implement statates or
executive opders and & few represent enique govemment procurement practices. However, the
Team believes all the concepts in this clsnse are either consistent with customary commercial
practice of, i mod consisient, would represent &n iIMProveEmEnt oVET CUSIDMATY commencial
practice from the perspective of & commercial indusry. An example of the latter is the provision
thiat fuibare of the parties to reach agresment on eny request for relief, claim, appeal or scon
arising under or related to the contract shall be a dizpane 1o be resalved in stcordance with the
claass at FAR 52,233-1, Dispmes, which is incarporated by reference. "Whils this is required 1w
comply with the Conimact Dispates Act of 1978, it also represents & significant benedfi o both
parties by providing & dispute: resclution procedure under the contrsct in Uew of the mone
uncenain commercial practios of resorting w formal legal proceedings. Sirmilarly, FAR 52.212-4
provides that the government will pay an interest pesalty in accondance with the Promgs Payment
Act for latz paymenis. This languige eliminates the need io include FAR 52.232-25, Promg
Payment; & clinss the sublic complained was too confusing. FAR 52.212-4 also contains a simple
glaement allowing the assignment of clafma. This sxoment replaces FAR 52.232-27,
Astignment of Claims. Where an element within the clanse at FAR 522124 implements & ststute
or executive order, the paragraph containg the sppropriste psbatory cite.

- Several concepis incloded fin the clsuse ot 52.212-4 are sigmificant changes from
standard government practices and represent what the Team believes are wery close i commercial
practices. These nclude language stating that all chenges v the contrac be made oaly by writien
agreement of the partics; that the povernment's right to inspect and test is limited 1o ems
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FiAR Case 538-TH - Cotn meeredad |bema

tendered fior acceptance; that revocation of acceptance shall occur befare there is any substantial
change in the commercisl items; and dust the implisd warrangies of mechantability and fiiness for
use apply in addition to any express warmanties, Moreover, the proposed coverage adopts a more
flexible standend regacdsng revocation of accoptasce and contractor notification of excusable
delay. These changes 1o the "Acceptance™ and "Termination for Capse” languags are based on
principles in the UCC,

= Because the govemment's anilateral fight to termineis o contract has fregquentdy
been cited as en extraondinary contractual right of te government enique 1 govermnment
contracts, the Team considered mot incheding s lsnguage in the cluose ai $2.212-4, However,
the provision must be included because the government's protest procedures reqaires the
povernment have the right o order a contractor 1o siop work, snd subsequestly to terminase &
comract in the event of a successful protest of an award. Howewer, the Team slso noted thar, in
spite of the common perception, the concept of termination for coavenience ks neither
extzandinary nor unijos o government conrect. The earbier DOD review of comenercial
coenracts found that approximately 50% of the commercial contracts reviewed consxined
termination for convenisnce language. The Team believes that the FAR termiration clase is
objectionable w commencial contraciors becanse of the manmer in which amousts payabie in a
wermination setlement wre specified: the termination language contained in the propossd clause
for commencial ilems will overcome these objections. The langaage of the termination-related
provisions (“Termnation,” “Excasable Delays”, and "Termination for Canse™) was all taken, with
anly minor revisions, firam commercial contracts,

= The Team incorporated other siatuicry requirements into the clanse at 52.212-4
by reference only; this is a customary commercial methad to requine compliance with Lyws,
exccutive onders, and oter regulsiony requirements. Thess were divided iste poo slements:
Deher Comgliances snd Ciomphian .

==« The firm provision, entided "Other Complisnces,” was drafted to
highlight the laws, exscutive orders and other regulatory requirements that apply 1o the pablic st
large. These provisions, therefore, apply 1o commercial contractors whether or not they are
conained in a contrct clause. The lnguage in this paragraph was taken directly from one of the
commercial costracts the Team reviewed; similer inpuage was found in many other commencial
conmacts. The requirements include all applicable Federal, State and bocal laws, execative arders,
and regulations thereunder and amendments theretn, including, Execative Order 11246 of
Sepiember 14, 1965, as amended by Executive Order 11375 of Ociober 13, 1567, reladng o
Equal Employment Opportandty, the Federal Oocupational Safery and Health Act of 1970, the
Federal Harardous Subitances Act, the Transpomation Safety Act of 1974, the Clesn Adr Act, the
Toxic Substances Control Act, and the Federal Water Pollution Control Ay

Copfracts.” inclodes laws that only apply 1w government contracts. Generally, thess are statstes
related o business ethics. They include 31 U.5.C. 1352 relating to Hmitstioes o the uss of
sppropniated funds to influence comain Federal contmacting: 18 ULS.C, 431 relsting w officials not
1o benefit; and 41 UL5.C. 251 related to whistde Blower protections. The Team believes requiring
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FAR Case 94790 - Commencial Mems

CORETRCIOEE 10 Comply ‘with these starates by referesce meets the requirements of the 31 U.5.C,
1352 (implementing FAR, clause is at 5220312, Limitaton on Payments 1 Influencs Centain
Federal Transactions) and 18 1.5.C. 431,

- 512125 Contract Termes and Conditions Reguired o Implement Starutes or Executive
Orders - Comemercial hems

-~ This clause implements provissons of law or execwiive orders spplicable 1o
BOvernmend scquisitions of commencial Bema or commencisl components. In preparing chis
clamse, the Team used the Est prepared for DFARS Pare 211 as the bhasis for determining which
provisions were required by starute or executive order. DFARS 211 had boen thoroaghly
reviewed by both the DAR Cowsncil snd 05D legal, and poblithed as an interim nale. As a resali
of the publication of the interim nule in the Federal Registes, DOD received and anabyzed more
tham 500 public comments. A final nale was subsequenty prepared. reviewsd by the DAR
Council and OSD counsel, and scheduled for publication when Pub. L. 103-355 was enacted.
Thencfore, this previons effort was considered an accursiz baseline from which to procesd. In
addition, the Teamn alw reviewed other pablic comments and the Section 800 Panel report
regarding commmenial ierrs.

- After identifying an inisial group of clusses and provisions required 1o
irmplemend stxhsie or executive order, the Team analyred each of the apphcable stahstes ar
exscutive orders W confirm the need fior the clause, provision, represesistion or cemtification in
sobicitations and comtracts. This research indicased that some stanates and exscutive onders did
niot require clanses be incloded in contracts. For example, the executive arders cited as suthogity
for 5L.223-11, Restrictons on Certsin Foreign Parchases, do not specifically requine ¢ class in
contracts; the executive onders only prohibin anyone from dobng business with ceruin codntries.
It is ondy the implameating Depanment af the Treasory regulations that regquirs wse of & clanse
sirnilar 1o FAR 52.225-11 in govemment contracts. Because Soction 5002 of the Act requires the
FAR inclode a lisi of ondy those classes required to implernent provisions of law or execptive
orders applicable to scquisitions of commercial items, cliuses implementing agency repalstions,
such as FAR 5222511, were not considensd for incorporaton in comtracts for commencial ferns.

- mmwﬁmmdmmmﬁnmm
FAR Pam 52 o desermane if there were any existing clsuses that abready contained an exempdon
for commencial iterms and t identify other cluasss required by law or exscutive order. This
reszarch identified required clauses for the Service Contract Act provisions and the clanses
irmplementirg MAFTA snd Trade Agreements Act. The Team did not inchade any constroction-
relaed clauses, since the Team does not believe consmaction projects meet the definition of
“commercial ibermes ™

- The Team believes the clouse st 52.212-5 represenes the mindemsm samber of
clanies required to implement stasuses. In addithon, the Tioam is presentdy reviewing numerous
execwtive orders w determing their apphicability to Federal contracts for commercial i2ems and i
contracts within the Usited States in general. Any exscwiive orders deterrnined wo properly spply
o prime commacts will be added 1o the clause,
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FAR Cuse 94-TH - Commereial luems

— The clangs a1 52.212-5 does not include FAR 52.219-%, Small Business and
Small Disadvantaged Business Subcontractng Ples. The Team understands that OFPP intends to
revise the requiscment for subcontracting plans 1o allow dhem o be done on & company-wide
Tbsis for pommencial items. In addition, the coverage doss mot include FAR 52219-16,
Liguidated Damages - Small Business Subcontracting Plan. The Team believes & clause requiring
Isguidated damages fior failure o meet mobcontracting goals should mot be includad in conracts
that do mot concain & requirsment 1 kive a subcostracting plan. Consegquently, the Team
recommends OFPP inchsd: the requirement for Lgsidated damages when it promalgates its
COVERAEE on sublontracting plans. [f these changes are ot made, the relwied cluases must be
imchuded in contraces fior commenercisl itema.

= B2244XX Eubcontrects for Comenerciel lIems and Commercial Components.

— This claese implements the preference st 10 1.5.C. 2377002} and 41 U.5.C.
314} for the scquisition of comenercial ftems or nondevelopmental items other than commercial
items as components of kbema w be gapplied ander Pederal contraces. In addition, paragraph ()
of the classs 8 52.244- KN provides that the costractar is not required to includs asy FAR
provisios ar clanse, other than those listed in the cliuse and &5 may be required o comply with
cof of pricing duis requirements, in & sabcontmact for commercial isems of commertial
components. The clanses o be inclodad on this st and flowed down to subcontrectoes for
commercial kems |3 curently under review.

Crther related commenis.
mTﬂmmmimhmﬂmH;hmmmmnﬂthmm&}

of the Act for & Ut of Conmme clanees peomin

mhmﬂmmmdhﬂm.ﬂﬂ}immﬂhmm:hd

provisions of Low that sre inspplicable 1o contraces for the acquisition of commercial items,

- The Team has chosen to implement the requirements of Sacfios B002 (b)
through the clanss at 52.212-5, Conract Terms and Condidons Required wo Implement S acaes
and Executive Orders, and to implement the requirements of Secthon 8003 throagh the lengasge
im 12M2 Muinimining this langesge in the FAR could become quite difficult as fiohse liws are
cnacted and executive onders ae digned. As a resalt, the Teamn has incloded langmge st 12,103
‘whach ates that futare Laws or executive arders willl caly be applied wo the soquisidon of
commiercial iterrg i the provigions snd classes in Sebpar 113 are revised sccondingly. This eases
the buzden on the conmectng officer, but pleses & tremendous responsibility on the FAR System
10 keep these provisions and clanses up w date. To do otherwise would suzely result in a quickly
ouidated Part 12 whose usefulness would become incressingly limited over dme.

AN

Section B30 (d) rmakes conain revisions bo Section 2600} of the OFFP Act regarding
Section of the OFFF Act iis ender the responsibility of the Cost Accounting Sindards Board.
The appropriass revisions meast first be made o 48 CFR Chapier 99; these will subsaquently be
lw:‘.nhhw:ndhﬂ of the FAR.

10/ha% 15
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IV, COLLATERAL REQUIREMENTS:
Public Commenis.

This propesed FAR revision will have a sigeificant effect on contractors and offerors and
rejuires publication in the Pedersl Regisier for public comment. In this regard, the Team
rocommmends that in conpamnction with requesting public comenents, & pabic meeting thoald alws be
scheduled &t an sppropriate time w0 obiakn further comenents from the pubilic.

Paperwork Burden Analyiis.

The Paperwork Redoction Act (Pub. L. 9%6-511) appbes. A sepamase analysis will be
prepared and submitted 10 the Office of Information end Regulatory Affxirs prior to pubication of
the proposed nade for peblic comment

Regulalory Fleibility Act Analysis.

The proposed rule is expected to have a significant econcmic impact on a sebstantial
narmber of small entities within the meaning of the Regulsory Flexibiliny Act, 5 US.C 601, er
5o, becawse the propessd FAR rule will significanty reduce the burden presently impaosed on
sl basinesses by (1) limiting provisions and clames that can be made applicable w both lrge
and] small businesses at sither the prime or sobcontractor level; (2) by requiring that, except in
unbgue cifcimatinges, that the government utilize the contractor’s qualiry assurnce sysem; snd
{3} by chearly stating a preference for performance-based docoments and comemercial designs
ruther than govemnment-specific designs. Therefore, an initis] Regaltory Flexibillicy Analysis has
nat been completed, Commens from small entithes conceming the affected FAR Parts will also
be considered in accordance with Section 6130 of the Act.

¥. COMNCURRENCE:
The Comarercial ems Dreafting Teamn was comprised of the following members from the
apencics indicated:

Colonel Larry Trowel, SAF/AQCF

Lou Gaudio, OUSDY A& TIDDP/MPI

Rob Liopd, Office of the Procurement Executive, Dept of Stabe

Eve Lyon, Office of General Counsel, MASA

Ladlow Martin, Office of Cenerl Coursel, Army Maseriel Comenend
Arme Burleigh, HO DLA

Pam Pile. FISC Norfolk, Washingion detachemnent, Washingion Navy Yard
Lez Davison, GEATVE)

In addigion, the following individuals were assigned 1o the Team &5 Legislative Team
Linisons, These individaals briefed the Team at the beginning of the drafting process on policy
issues and legislitive inveant, pantcipated in elements of Team discussions end reviewed drafis of
the Team's proposed language and repos:
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FAR Cuse #4-T9) - Commercial Items

Bill Mowmts, Office of the Depaty Under Soacretary of Defense for Acquisidon

Reform (DUSDAR))
Alsn Beown, Office of Pederal Procurement Policy (OFPF)

All members of the Drafing Tesm concwr im this report pogd the proposed FAR, Language.
|

-

C e s,
o e Drtin Te

Taks:

Tab A - Propossd FAR Langnage

Tab B - White Paper, Unifcam Comemercial Code
Tab - Sampls Combined CBD Symopais/Solicimtion
Tab D - Tide VIIL, Pub. L. 103-355
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Appendix C

Statutory Revision for Recommendation 4 - New Competitive
Services Schedule

SUGGESTED PLACEMENT: 41 U.S.C. § 253h(g); add the following as related guidance.

AUTHORITY TO ESTABLISH A NEW MULTIPLE AWARDS SCHEDULE FOR PROFES-
SIONAL SERVICES

(1) GSA Federal Supply Schedules program.- Under the Multiple Awards Schedule pro-
gram of the General Services Administration referred to in section 309(b)(3) of the Federal
Property and Administrative Services Act of 1949 (41 U.S.C. 259(b)(3)) that is adminis-
tered as the Federal Supply Schedules program, the Administrator of General Services may
establish a new information technology (IT) Multiple Awards Schedule for professional
services under which prices for each order are established by competition and not based
on posted rates. Under this new Schedule model, prices would be determined exclusively
at the order level based on competition for the specific requirement to be performed in
accordance with the ordering procedures established by the General Services Administra-
tion. The ordering procedures for the new Schedule shall strongly encourage the use of “e-
Buy,” GSA’s electronic request for quote (RFQ) tool, as a means to assure competition. This
new Schedule model shall be reviewed in two years after implementation to see whether
the process is producing competition and better pricing. If so, the Administrator of General
Services may expand the new Schedule model to the other professional services Schedules.
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Appendix D

Proposed Changes to FAR Parts 12 and 15 to Imple-
ment Recommendation 8 Pricing When No or Limited
Competition Exists

12.209 Determination of price reasonableness.

() White-tThe contracting officer must establish price reasonableness inacecordance-
with13-106-3,14468-2,or Subpart 154,as-appticabte for any commercial item. which
includes commercial services, aAs discussed below, the contracting officer should be aware
of customary commercial buginess terms and conditions when pricing commercial items.
Commercial item prices are affected by factors that include, but are not limited to, speed of
delivery, length and extent of warranty, limitations of seller’s liability, quantities ordered,
length of the performance period, and specific performance requirements. The contracting
officer must ensure that contract terms, conditions, and prices are commensurate with the
Government’s need.
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15.402 Pricing policy.

Contracting officers must—

(a) Purchase supplies and services from responsible sources at fair and reasonable
prices. In establishing the reasonableness of the offered prices, the contracting officer must
not obtain more information than is necessary. To the extent that cost or pricing data are
not required by 15.403-4, the contracting officer must generally use the following order of
preference in determining the type of information required:

(1) No additional information from the offeror, if the price is based on adequate price
competition, except as provided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established catalog or market prices,_sales,
or previous contract prices), relying first on information available within the
Government; second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the offeror. When
obtaining information from the offeror is necessary, unless an exception under
15.403-1(b)(1) or (2) applies, such information submitted by the offeror shall
include, at a minimum, appropriate information on the prices at which the
same or similar items have been sold previously, adequate for evaluating the
reasonableness of the price.

(ii) Cost information, thatdoesnotmeetthe-definitton-of butin no event shall the
offeror be requested to provide cost or pricing data gs thatterm is defined in at
2.101 orto cerfify any such informagion.

(3) Cost or pricing data. The contracting officer should use every means available to
ascertain whether a fair and reasonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unnecessarily the submission of cost
or pricing data, because it leads to increased proposal preparation costs, generally extends
acquisition lead time, and consumes additional contractor and Government resources.

(b) Price each contract separately and independently and not—

(1) Use proposed price reductions under other contracts as an evaluation factor; or

(2) Consider losses or profits realized or anticipated under other contracts.

(c) Not include in a contract price any amount for a specified contingency to the extent
that the contract provides for a price adjustment based upon the occurrence of that contin-
gency.

15.403-3 Requiring information other than cost or pricing data.

(a) General.

(1) The contracting officer is responsible for obtaining information that is adequate for
evaluating the reasonableness of the price or determining cost realism, but the contracting
officer should not obtain more information than is necessary (see 15.402(a)). If the con-
tracting officer cannot obtain adequate information from sources other than the offeror,
the contracting officer must require submission of information other than cost or pric-
ing data from the offeror that is adequate to determine a fair and reasonable price (10 U.
S.C. 2306a(d)(1) and 41 U.S.C. 254b(d)(1)). Unless an exception under 15.403-1(b)(1) or
(2) applies, the contracting officer must-may require that the information submitted by the
offeror include-ata-minimtm; appropriate information on the prices at which the same
item or similar items have previously been sold, adequate for determining the reasonable-

138



ness of the price. To determine the information an offeror should be required to submit,
the contracting officer should consider the guidance in Section 3.3, Chapter 3, Volume I, of
the Contract Pricing Reference Guide cited at 15.404-1(a)(7).

(2) The contractor’s format for submitting the information should be used (see 15.403-
5(b)(2).

(3) The contracting officer must ensure that information used to support price negotia-
tions is sufﬁaentlﬂyheufren-t to permlt negotlatlon ofa falr and reasonable prlce Req-trests-

( 4) As specified in Sectwn 808 of Publlc Law 105-261, an oﬁeror who does not comply
with a requirement to submit information for a contract or subcontract in accordance with
paragraph (a)(1) of this subsection is ineligible for award unless the HCA determines that it
is in the best interest of the Government to make the award to that offeror, based on consider-
ation of the following:

(i) The effort made to obtain the data.

(ii) The need for the item or service.

(iii) Increased cost or significant harm to the Government if award is not made.

(b) Adequate price competition. When adequate price competition exists (see 15.403-
1(c)(1)), generally no additional information is necessary to determine the reasonableness
of price. However, if there are unusual circumstances where it is concluded that additional
information is necessary to determine the reasonableness of price, the contracting officer
shall, to the maximum extent practicable, obtain the additional information from sources
other than the offeror. In addition, the contracting officer may request information to
determine the cost realism of competing offers or to evaluate competing approaches.

(c) Commercial items.

HAtaminimum;tLhe contracting officer must should use price analysis to determine
whether the price is fair and reasonable whenever the contracting officer acquires a commer-
cial item (see 15464-+b})12.209). The fact that a price is included in a catalog does not, in

and of itself, make it falr and reasonable. %eeaﬂfraeﬂng-efﬁeereamed—&eterﬁﬂﬂewhether
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Supplemental Views

Supplemental Views of Marshall J. Doke, Jr.
[Not Approved by the Panel]

Improving Competition

A. Introduction

The Panel’s report makes significant recommendations regarding competition. There
are, however, additional changes that can be made to improve the quality and transparency
of the acquisition process and impact the current procurement environment, which has
increased fraud and abuse.!

The allegations of fraud in Iraq and Katrina government contracts have been widely
publicized. Other recent acquisition abuses may reflect more systemic issues. A senior Air
Force acquisition official pleaded guilty for favoring a contractor in a competition while
discussing employment with the company.? A senior Department of Defense official was
sentenced to prison for directing over $18 million to a contractor who was giving him
$500,000 in kickbacks.? Two top officials of another defense agency resigned after federal
prosecutors named them as the source of tens of millions of dollars in inflated contracts
to a company whose chief executive allegedly made illicit payments to a U.S. Congress-
man.* The Inspector General of one government agency accused top officials of that agency
of appearances of impropriety, favoritism, and bias.> And the Secretary of another depart-
ment, according to its Inspector General, told his aids they should consider political lean-
ings of contractors in awarding agency contracts.®

If fraud and favoritism occur in these high places, the opportunities for abuse of the
acquisition process are multiplied many times over in lower levels of the government. It
was recently reported that investigative activities by federal inspectors general in fiscal year
2005 resulted in more than 9,900 suspensions or debarments of businesses and individu-
als for inappropriate activity with the government, nearly double the number from the
previous year.”

In sentencing one former senior official, a federal judge referred to a growing culture of
corruption in Washington and that the environment has become more and more corrupt.®
When government solicitations do not describe what the government really wants, permits

! Deputy Attorney General Paul McNulty said on October 10, 2006, that he estimated that 5% of all
federal spending in 2005 was lost to fraud. Dawn Kopecki, Business WEek ONLINE (Oct. 11, 2006).

2 82 Fed. Cont. Rep. 335 (Oct. 5, 2004).

3 Kimberly Palmer, Former Acquisition Official at Defense Agency Sentenced to 11 Years, GOVEXEC.com
(April 7, 2006).

4 David D. Kirkpatrik, Pentagon Officials Quit at Agency Linked to Bribes, NEw YORK Times NATIONAL A14
(Aug. 11, 2006).

> Edmund L. Andrews, Interior Official Faults Agency Over Its Ethics, New York Times A1 (Sept. 14, 2006).

¢ David Stout, HUD Chief's Remarks Aside, Study Finds No Favoritism, New YORK TiMES NATIONAL A16
(Sept. 26, 2006).

7 OMB Moving to Provide More Data On Contractor Suspensions, Debarments, 86 Fed. Cont. Rep.
249 (Sept. 19, 2006).

8 Philip Shenon, Man Linked to Abramoff Is Sentenced to 18 Months, New York Times A9 (Oct. 28, 2006).
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evaluation credits for exceeding the government’s requirements, fails to disclose all factors
to be used in evaluating proposals (and the weight each factor has), and permits the use of
subjective criteria in evaluating proposals, it is possible for a government official to award a
contract for whatever and to whomever it wants.

Improvements in the quality of competition for government contracts can reduce these
opportunities for fraud, favoritism, and other abuse and result in cost savings providing
funds for other government requirements. As bad as the “high profile” abuses are, the risk
to the taxpayers is even greater from a procurement system that both permits and encour-
ages honest government officials to buy more than the government needs and pay more
than necessary for what the government does need. There are, fortunately, specific steps
that can be taken to increase transparency and otherwise improve the competitive process
leading to greater accountability for procurement decisions. The current problems, oppor-
tunities, and recommendations are discussed below.

B. The Competition Process

The requirement for competition in public contracting has a long history and has been
imposed in all 50 states.” The purposes of the requirement include preventing unjust favor-
itism, collusion, or fraud in the procurement process.* As one court recently said:

The public’s interest is clearly served when suppliers engage in fair and
robust competition for government contracts. Healthy competition ensures
that the costs to the taxpayer will be minimized."

There are, however, qualitative differences in the types and process of competition,
whether in contracting, sports, games, or other competitive activities. Few would conclude
that professional wrestling is “real” competition. Similarly, the fact that a law defines a con-
tracting process as “competition” does not mean the process satisfies fundamental principles
of competition. As Abraham Lincoln said, calling a dog’s tail a leg doesn’t make it a leg.

In federal contracting, basic fundamentals of competition have been developed in deci-
sions by the courts and the Comptroller General of the United States in bid protest cases
involving virtually all aspects of the competitive process. In 1998, the American Bar Asso-
ciation adopted ten “Principles of Competition in Public Procurement” derived from these
decisions. The ten principles are:

1. Use full and open competition to the maximum extent practicable.

2. Permit acquisitions without competition only when authorized by law.

3. Restrict competition only when necessary to satisfy a reasonable public requirement.

4. Provide clear, adequate, and sufficiently definite information about public needs

to allow offerors to enter the public acquisition on an equal basis.

5. Use reasonable methods to publicize requirements and timely provide solicitation

documents (including amendments, clarifications and changes in requirements).

6. State in solicitations the basis to be used for evaluating bids and proposals and for

making award.

° Board of County Commissioners, Wabaunsee County v. Umbehr, 116 S. Ct. 2342, 2351 (1996).
10 United States v. Brookridge Farm, Inc., 111 E2d 461, 463 (10" Cir. 1940).
1" Consolidated Engineering Services, Inc. v. United States, et al., 64 Fed. Cl. 617, 641 (2005).
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7. Evaluate bids and proposals and make award based solely on the criteria in the solici-
tation and applicable law.

8. Grant maximum public access to procurement information consistent with the
protection of trade secrets, proprietary or confidential source selection informa-
tion, and personal privacy rights.

9. Insure that all parties involved in the acquisition process must participate fairly, hon-
estly, and in good faith.

10. Recognize that adherence to the principles of competition is essential to mainte-
nance of the integrity of the acquisition system.

All of these principles are supported by decisions of courts and the Comptroller Gen-

eral of the United States and, therefore, are useful in evaluating the competitive effective-
ness of any public acquisition process.

C. The Government’s Requirements

One fundamental aspect of federal acquisitions that is different from commercial contract-
ing is that the government can buy only what it needs, not what it wants.'? This limitation is
reflected in the old adage of “the government drives Chevrolets, not Cadillacs.”** The limitation
is based on a long-standing doctrine expressed by the Comptroller General as follows:

It has long been the rule, enforced uniformly by the accounting officers
and the courts, that an appropriation of public moneys by the Congress,
made in general terms, is available only to accomplish the particular thing
authorized by the appropriation to be done. It is equally well established
that public moneys so appropriated are available only for uses reasonably
and clearly necessary to the accomplishment of the thing authorized by the
appropriation to be done. (emphasis added).'*

In the absence of a specific statute authorizing the procurement (a “contract authoriza-
tion act”), an appropriation of money to fund an acquisition is necessary for an agency to
support an actual “need” for an item or service.'” The doctrine also is recognized in FAR
§ 10.001(a)(1) expressing the policy that agencies must assure that “legitimate needs” are
identified. The appropriation of funds is what provides the Congressional “authority” to
contract (if there is not a specific contract authorization act).

The determination of the government’s minimum needs and the best methods of
accommodating those needs are primarily matters within the contracting agency’s discre-
tion. However, the Competition in Contracting Act of 1984 requires that agencies specify
their needs and solicit offers in a manner designed to achieve full and open competition
so that all responsible sources are permitted to compete.'® If a specification is challenged as
unduly restrictive of competition, the procuring agency has the responsibility to establish

12 Maremont Corp., Comp. Gen. No. B-186276, 76-2 CPD ¢ 181 at 18 (specifications should be based
on minimum needs required and not the maximum desired).

13 See Greenhorne & O’Mara, Comp. Gen. No. B-247116 (Recon.), 92-2 CPD ¢ 229 at 203.

410 Comp. Gen. 294, 300 (1931).

15 See Management Systems Designers, Inc., et al., Comp. Gen. No. B-244383, 91-2 CPD q 518 at 4-5.

16 Allied Protection Services, Inc., Comp. Gen. B-297825, 2006 CPD { 57 at 2.
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that the specification requirement is reasonably necessary to meet its needs.!” Overstate-
ment of the government’s needs is a material solicitation deficiency requiring cancellation
of the solicitation,'® because agencies are only permitted to include requirements that meet
their minimum needs."

Even though overstating the government’s minimum needs is improper, it is not
uncommon for solicitations to give evaluation credit in competitive procurements for pro-
posed features that exceed the solicitation’s objectives, specified performance, or capabil-
ity requirements.?® Some solicitations give significant points for the “degree” to which the
proposal exceeds the specifications,? or even offer no evaluation points unless the product
exceeds the specifications.?? The Comptroller General has held that agencies may use evalu-
ation methods giving extra credit for exceeding the requirements of the solicitation.?

D. Best Value Procurements

1. General. Most major competitive acquisitions of services and products are con-
ducted under a “best value” source selection.?* This method permits an agency to pay a
higher price (“price premium”) to an offeror whose proposal is rated higher for technical
evaluation factors than a competitor’s proposal offering a lower price. Increasingly, Con-
gress has been critical of the cost of major acquisitions, including weapons systems and
services. While FAR Part 15 requires agencies to justify their source selection in a best value
procurement, the documentation supporting that selection is maintained in the agency’s
files. No process exists for collecting and making available the information in the source
selection files discussing the price premiums paid for the selection of other than the lowest-
price of an acceptable proposal.

2. Method of Evaluation. An agency’s method of evaluating the relative merits of com-
peting proposals is a matter within the agency’s discretion, because the agency is respon-
sible for defining its’ needs and the best method for accommodating them.* Therefore,
source selection officials in a negotiated procurement have broad discretion in determin-
ing the manner and extent to which they will make use of the technical and cost evaluation
results.?® Agencies have broad discretion in selecting evaluation factors appropriate for an

17" Carahsoft Technology Corp., Comp. Gen. B-297112 2005 CPD ¢ 208 at 3.
18 West Alabama Remodeling, Inc., B-220574, 85-2 CPD ¢ 718 at 2-3.

Y Ramco Equipment Corp., Comp. Gen. B-254979, 94-1 CPD 9 67 (at 4); J.A. Reyes Associates, Inc.,
Comp. Gen. B-230170, 88-1 CPD ¢ 536 at 3-4.

20" See Engineered Air Systems, Inc., et al., Comp. Gen. B-283011, 99-2 CPD ¢ 63 at 3; CVB Co., Comp
Gen. B-278478, 98-2 CPD ¢ 109 at 6.

2 Heimann Systems, Inc., Comp. Gen. B-272182, 96-2 CPD ¢ 120 at 1-2.
22 Nicolet Instrument Corp., Comp. Gen. No. B-258569, 95-1 CPD ¢ 48 at 4, note 3.

2 American Material Handling, Inc., Comp. Gen. No. B-297536, 2006 CPD q 28 at 4; IAP World Services,
Inc.,.Comp. Gen. No. B-297084, 2005 CPD ¢ 199 at 2-3.

24 A “best value” procurement is one in which the award is made to the offeror whose proposal
“provides the greatest overall benefit in response to the requirement.” FAR 2.101. This method of
procurement has been used for many years but called a cost-technical tradeoff. See Information Systems &
Networks Corp., Comp. Gen. No. B-220661, 86-1 CPD ¢ 30 at 5.

%5 Crofton Diving Corp., Comp. Gen. No. B-289271, 2002 CPD ¢ 32 at 10.
26 Creative Apparel Associates, Comp. Gen. No. B-275139, 97-1 CPD { 65 at 6.
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acquisition.?” An agency’s source selection plan is an internal agency instruction and, as
such, need not be disclosed in the solicitation. The plan does not give outside parties any
rights.?® Thus, an agency’s failure to follow its own plan cannot be the basis of a protest.

3. Evaluation Factors. The requirements for Requests for Proposals, evaluation fac-
tors, and significant subfactors are set out in the FAR §§ 15.205 and 15.304. There is little
guidance in the regulations regarding evaluation factors and significant subfactors except
that they must (i) represent the key areas of importance and emphasis to be considered in
the source selection decision and (ii) support meaningful comparison and discrimination
between and among competing proposals.? The only required evaluation factors are cost
and (generally) past performance.?® Otherwise, there is no regulatory guidance relating to
the number, type, or weights (except relative weights) to be given to evaluation factors and
significant subfactors.

In many acquisitions, the sheer number and types of evaluation factors and significant
subfactors make it difficult, if not impossible, to determine if they comply with the regula-
tory requirement to represent the “key” areas of importance and significance and support
meaningful comparisons among competing proposals.? Agencies are required by the
Competition in Contracting Act to “clearly establish the relative importance assigned to
the evaluation factors and subfactors and whether all evaluation factors (other than cost or
price) are significantly more important, approximately equal in importance, or significantly
less important than cost or price.?? If a solicitation does not indicate the relative weights of
technical and price factors, the Comptroller General will presume that they were of equal
weight.?® In other words, if the relative weights are not stated, they are considered to be of
equal importance to each other.? Agencies are not required to disclose internal evaluation
guidelines for rating proposal features as more desirable or less desirable because they are
not required to inform offerors of their specific rating methodology.>

Agencies are required to identify all “significant” evaluation factors and subfactors in
a solicitation, but they are not required to identify all “areas of each factor” which may be
taken into account by the evaluators, provided that the unidentified areas are reasonably
related to or encompassed by the stated criteria.*® Therefore, agencies are not required to

27 Oceanometrics, Inc., Comp. Gen. No. B-278647.2, 98-1 CPD q 159 at 3-4; Staber Industries, Inc.,
Comp. Gen. No. B-276077, 97-1 CPD q 174 at 2.

28 Centech Group, Inc., Comp. Gen. No. B-278904.4, 98-1 CPD ¢ 149 Note 4 at 7.
2 FAR 15.304(b).
30 FAR 15.304(c)(1) and 15.304(c)(3).

31 Examples of such solicitations and the number of evaluation factors and subfactors include L-3
Communications,Westwood Corp., 2005 CPD q 30 at 2 (17); United Coatings, 2003 CPD § 146 at 2-3 (18);
Pueblo Environmental Solution, LLC, 2003 CPD ¢ 14 at 3-4 (13); Basic Contracting Services, Inc., 2000 CPD
€ 120 at 2-3 (16); Matrix International Logistics, Inc., 97-2 CPD q 89 at 2-3 (23); Lockheed Support Systems,
Inc., 96-1 CPD ¢ 111 at 3 (17); Antenna Products Corp., 90-1 CPD ¢ 82 at 2 (21).

32 10 U.S.C. § 2305a (a) and (b); 41 U.S.C. 253a (a) and (b).

33 Intermagnetics General Corp., Comp. Gen. No. B-286596, 2001 CPD ¢ 10 Note 7 at 8; Carol Solomon &,
Associates, Comp. Gen. No. B-271713, 96-2 CPD ¢ 28 Note 2 at 2.

34 Ogden Support Services, Inc., Comp. Gen. No. B-270354, 96-1 CPD ¢ 175 Note 2 at 2; Hellenic
Technodomiki,S.A., Comp. Gen. No. B-265930, 96-1 CPD ¢ 2 Note 1 at 1.

35 Olympus Building Services, Inc., Comp. Gen. No. B-285351, et al., 2000 CPD § 178 at 5.

3¢ DSDJ, Inc., Comp. Gen. No. B-288438 et al., 2002 CPD § 50 at 7; D.F. Zee's Fire Fighter Catering,
Comp. Gen. No. B-280767.4, 99-2 CPD ¢ 62 at 6; Borders Consulting, Inc., Comp. Gen. No. B-281606, 99-
1 CPD §56at 1.
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identify all areas of each factor or subfactor that might be taken into account in the evalua-
tion.*” Accordingly, a subfactor does not have to be disclosed if it is “logically” related or “rea-
sonably” related to a disclosed factor.*® Similarly, the subfactor does not have to be disclosed
if it is “encompassed by” a disclosed factor.*® The Comptroller General also has held that an
area of evaluation need not be disclosed where it is (1) inherent in the evaluation of propos-
als, such as risk*® or safety,* (2) implicit,** (3) or intrinsic to the stated factors.** By way of
example, the Comptroller General held that an offeror’s quality assurance procedures could
be rated in the evaluating proposals because they were intrinsically related to and encom-
passed by the factor of “business practices.”** Similarly, the Comptroller General held that
consideration of “organizational structure and transition/startup plan” did not have to be
disclosed because they were logically related to the disclosed “staffing plan” factor.*®

4. Subjective Evaluation Factors. The use of subjective evaluation factors may make it
difficult for competitors to understand the real basis for evaluating proposals. The use of
subjective factors permits an agency to influence the outcome of the competition without
risk of a successful protest inasmuch as that there is no objective standard against which
the evaluation can be measured. The use of such subjective factors can provide the envi-
ronment and create the circumstances that competition is intended to avoid (favoritism,
fraud, overspending, etc.). Examples of such subjective factors include (1) user friendli-
ness,*° (2) aesthetics,*” (3) plan for contract management and contract operation,*® (4)
employee appearance,* (5) innovation,® (6) intrinsic value,” (7) level of confidence,*?
(8) reputation,*® and (9) vision.>

5. Responsibility-Type Factors. The quality of competition is diluted by the use of
responsibility-type evaluation factors to compare the relative ability of offerors to perform the
contract satisfactorily. The procurement regulations provide that contracts may be awarded
only to “responsible” prospective contractors.>> “Responsibility” is a term used to describe the

37 North American Military Housing, LLC, Comp. Gen. No. B-289604, 2002 CPD ¢ 69 at 5; MCA
Research Corp., Comp. Gen. No. B-278268.2, 98-1 CPD ¢ 129 at 8.

38 ManTech Security Technologies Corp., B-297133.3, 2006 CPD 9§ 77 at 7; Olympus Building Services, Inc.,
Comp. Gen. No. B-285351 et al., 2000 CPD § 178 at 5; JoaQuin Manufacturing,Corp., Comp. Gen. No. B-
275185, 97-1 CPD { 48 at 2.

3 Mid-Atlantic Design & Graphics, Comp. Gen. No. B-276576, 98-1 CPD § 132 at 3-4.
40" Keane Federal Systems, Inc., Comp. Gen. No. B-280595, 98-2 CPD ¢ 132 at 11-12.

4 Israel Aircraft Industries, Ltd., MATA Helicopters Division, Comp. Gen. No. B-274389 et al., 97-1 CPD ¢
41 at 6-7.

42 DSD]J, Inc., Comp. Gen. No. B-288438 et al., 2002 CPD ¢ 50 at 7.

43 Amtec Corp., Comp. Gen. No. B-261487, 95-2 CPD ¢ 164 at 4-5.

4 Techsys Corp., Comp. Gen. No. B-278904.3, 98-2 CPD § 64 at 9.

45 NCLN20, Inc., Comp. Gen. No. B-287692, 2001 CPD ¢ 136 at 2.

4 Infection Control and Prevention Analysts, Inc., Comp. Gen. No. B-238964, 90-2 CPD ¢ 7 at 6.
Global Industries, Inc., Comp. Gen. No. B-270592.2 et al., 96-2 CPD ¢ 85 at 2.

8 Hughes STX Corp., Comp. Gen. No. B-278466, 98-1 CPD § 52 at 2.

49 Scheduled Airlines Traffic Offices, Inc., Comp. Gen. No. B-253856.7, 95-1 CPD ¢ 33 at 21-22.
50 PRC, Inc., Comp. Gen. No. B-274698.2 et al., 97-1 CPD ¢ 115 Note 13 at 14.

51 National Steel and Shipbuilding Co., Comp. Gen. No. B-281142 et al., 99-2 CPD { 95 at 3.
UNICCO Government Services, Inc., Comp. Gen. No. B-277658, 97-2 CPD ¢ 134 at 3-4.
Consultants on Family Addiction, Comp. Gen. No. B-274924.2, 97-1 CPD ¢ 80 at 1-2.
Research for Better Schools, Inc., Comp. Gen. No. B-270774.3, 96-2 CPD § 41 at 7.

FAR § 9.103(a).
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offeror’s ability to meet its contract obligations.>® Thus, a “responsible” offeror is one the con-
tracting officer determines can perform its contract obligations satisfactorily.

The general standards of responsibility are set forth in FAR § 9.104-1 and include factors
such as adequate financial resources, ability to comply with delivery or performance sched-
ules, satisfactory record of performance, satisfactory record of integrity and business ethics,
and necessary organization experience, accounting and operational controls, and technical
experience to perform the contract. Considerations that are used to determine responsibility
also can be included as technical evaluation criteria, and proposals then may be comparatively
evaluated utilizing those criteria.>” Examples of responsibility-type factors that have been
used in the evaluation of proposals include (1) business systems,*® (2) compensation levels,>
(3) technical capability,*® (4) computer systems,* (5) continuity of service,** (6) contract
management,® (7) corporate experience,® (8) efficiency,®® (9) quality control plan,*® (10)
equipment,®” (11) experience,® (12) financial capability,*® (13) key personnel,” (14) man-
agement,” (15) management plan,’ (16) managerial capacity,”® (17) plant, equipment, and
tools,” (18) vendor relationships,” and (19) ISO certification.”

6. Small Business Concerns. The use of responsibility-type evaluation factors in best
value procurements has a direct impact on small business concerns. The Small Business
Administration has “conclusive authority to determine the responsibility of a small busi-
ness concern.””” This determination was based on the SBA’s statutory power and duty
under 15 U.S.C. § 637(b)(7)(A). When a procuring agency finds a small business con-
cern nonresponsible, it must refer the matter to the SBA for a final determination.” As

¢ Vador Ventures, Inc., Comp. Gen. No. B-296394, et al., 2005 CPD ¢ 155 at 3.

57 A.LA. Construzioni S.P.A., Comp. Gen. No. B-289870, 2002 CPD q 71 at 2; Opti-Lite Optical, Comp.
Gen. No. B-281693.2, 99-2 CPD ¢ 20 at 5; Dual, Incorporated, Comp. Gen. No. B-280719, 98-2 CPD ¢ 133
at 8.

%8 Keane Federal Systems, Inc., Comp. Gen. No. B-280595, 98-2 CPD ¢ 132 at 8.

% E.L. Enterprises, Inc., Comp. Gen. No. B-271251.2, 96-2 CPD ¢ 29 at 3-4.

60" Sigma One Corp., Comp. Gen. No. B-294719, et al., 2005 CPD ¢ 49 at 2.

' Matrix International Logistics, Inc., Comp. Gen. No. B-272388.2, 97-2 CPD ¢ 89 at 2-3.
2 Quality Elevator Co., Inc., Comp. Gen. No. B-271899, 96-2 CPD ¢ 89 at 4.

8 Hughes STX Corp., Comp. Gen. No. B-278466, 98-1 CPD ¢ 52 at 2.

% Burns & Roe Services Corp., Comp. Gen. No. B-296355, 2005 CPD ¢ 150 at 2.

65 Systems Research and Applications Corp., Comp. Gen. No. B-257939.5, 95-1 CPD ¢ 214 at 7.
6 SOS Interpreting, Ltd., Comp. Gen. No. B-293026.4, et al., 2005 CPD q 25 at 2.

7 ATLIS Federal Services, Inc., Comp. Gen. No. B-275065.2, 97-1 CPD ¢ 84 at 2.

8 Chapman Law Firm, LPA, Comp. Gen. No. B-293105.6, et al., 2004 CPD ¢ 233 at 2.

9 Deployable Hospital Systems, Inc. — Reconsideration, Comp. Gen. No. B-260778.4, 96-2 CPD q 6 Note 3
at 3.

© SWR Inc., Comp. Gen. No. B-286044.2 et al., 2000 CPD ¢ 174 at 3-4.
" Ocean House Builders, Comp. Gen. No. B-283057, 99-2 CPD ¢ 53 at 1-2.

72 Davis Rail and Mechanical Works, Inc., Comp. Gen. No. B-278260.2, 98-1 CPD § 134 at 2; Quality
Elevator Co., Inc., Comp. Gen. No. B-271899, 96-2 CPD ¢ 89 at 5-6. .

7 International Resources Group, Comp. Gen. No. B-286663, 2001 CPD ¢ 35 at 2.

4 Hadley Exhibits, Inc., Comp. Gen. No. B-274346, 96-2 CPD § 172 at 1.

7 Telestar Corp., Comp. Gen. No. B-275855, 97-1 CPD q 150 at 2.

76 LBM Inc., Comp. Gen. No. B-286271, 2000 CPD ¢ 194 at 4-5.

77 Advanced Resources International, Inc. — Recon., Comp. Gen. No. B-249679.2, 93-1 CPD ¢ 348.
78 T. Head & Co., Comp. Gen. No. B-275783, 97-1 CPD ¢ 169.

e}
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described in FAR Subpart 19.6, the SBA may issue a “Certificate of Competency” (COC)
stating that the small business concern is responsible for the purpose of receiving and
performing a government contract. The SBA’s issuance of a COC is conclusive on the
agency, which must award the contract to the small business concern.”

The Comptroller General holds, however, that procuring agencies may use responsi-
bility-type factors in best value procurements for comparative evaluation of those areas,
and this can result in a small business losing the contract to a large business with greater
“capability” without referral to the SBA for a COC.%° The Comptroller General’s reasoning
is that the comparative evaluation is one of relative technical merit, not unacceptability.®!
The Comptroller General’s earlier decisions held that such comparative evaluations should
be used only if “special circumstances” warrant a comparative evaluation.®? The reason, as
explained by the Comptroller General was that

“Otherwise, an agency effectively would be determining the responsibility
of an offeror under the guise of making a technical evaluation of proposals.
Under the Small Business Act, agencies may not find that a small business
is nonresponsible without referring the matter to the SBA, which has the
ultimate authority to determine the responsibility of small business con-
cerns [citations omitted].”®

However, there is no guidance or specific requirements on what the “special circum-
stances” must be to use responsibility-type factors for comparative evaluations. Today, any
requirement that there be “special” circumstances to warrant the use of responsibility-type
evaluation factors has disappeared (if it ever existed).

E. Findings

1. The quality of competition could be improved if solicitations identified all
evaluation factors or subfactors to be separately rated and the rating meth-
odology to be used by the evaluators.

Discussion

One of the American Bar Association’s Principles of Competition in Public Pro-
curement is that solicitations should state the basis to be used for evaluating bids and
proposals. Doing so is essential to enable competitors to submit proposals for the same
government requirement. The less competitors have to “guess” about what the govern-
ment wants or believes is most important, the more competitive the proposals will be.
Identification of all evaluation factors and subfactors and the rating methodology is the
best method to communicate to all competitors what the government deems to be most
important. There is no logical reason why items to be separately rated should be “secret.”

7 FAR § 19.602-4(b).

80 Capitol Creag LLC, Comp. Gen. No. B-294958.4, 2005 CPD ¢ 31, note 6 at 7; Dual, Inc., Comp. Gen.
No. B-280719, 98-2 CPD ¢ 133 at 8.

81 R.L. Campbell Roofing Co., Comp. Gen. No. B-289868, 2003 CPD ¢ 37 at 10.

8 Paragon Dynamics, Inc., Comp. Gen. No. B-251280, 93-1 CPD ¢ 248; Clegg Industries, Inc., Comp.
Gen. No. B-242204.3, 91-2 CPD ¢ 145.

83 Federal Support Corp., Comp. Gen. No. B-245573 92-1 CPD ¢ 81 at 4. See also, Paragon Dynamics, Inc., supra.
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It is in the government'’s interest to disclose this information in order that all competitors
can offer the product or service that is most responsive to the government’s requirements
and what the government desires to obtain.

2. The use of objective evaluation factors helps describe the government’s
requirements and permits competitors to be more responsive to such
requirements.

Discussion

Objective evaluation factors and subfactors communicate to competitors more spe-
cifically what the government is seeking to acquire. Subjective evaluation factors provide
“fuzzy rules” for the competitive process and, often, substitute for planning and effort to
describe the government’s requirements. The subjectivity allows the “measure” for evalua-
tion to be determined by the evaluators after the proposals are submitted. The more objec-
tive the rules are for the competition, the better competition the government will obtain.
One of the purposes of competition in government contracting is to obtain better or
cheaper goods and services.®

3. The assignment of specific weights to evaluation factors and subfactors
permits offerors to design their proposals in a manner that would be more
responsive to the government’s requirements.

Discussion

Currently, FAR only requires that solicitations disclose the relative importance of evalua-
tion factors and subfactors,® and whether all non-price factors are significantly more, equal,
or less important than cost or price.’® The disclosure of specific weights would permit com-
petitors to make better decisions in their proposal preparation for responding to the govern-
ment’s requirements. Disclosing the specific weights for evaluation factors and subfactors will
improve the integrity of the procurement process and add to the objectivity of the evaluation.
There is no good reason not to disclose specific weights, and it is common practice to do so
in government solicitations.®” The need for regulatory guidance is illustrated by instances in
which cost/price is weighted at 10% or less in the evaluation of proposals.®

4. Responsibility-type evaluation factors give large business competitors
an inherent advantage over small business concerns and can result in the

84 Arch Chemicals, Inc. v. United States, 64 Fed. Cl. 380 (2005).

85 FAR 15.203(a)(4).

8 FAR 15.304(e).

87 Examples include Ace Info Solutions, Inc., 2005 CPD ¢ 75 at 3; Arora Group, 2004 CPD ¢ 61 at 2;
Bechtel Hanford, Inc., 2003 CPD ¢ 199, note 1 at 2; Safety-Kleen (Pecatonica), Inc., 2002 CPD § 176 at 2-3;

Global_Solutions Network, Inc., 2002 CPD ¢ 64 at Comp. Gen. No. B-289342.4; and Image One Technology &
Mgmt, Ltd., 2002 CPD ¢ 18.

8 Examples include Vortec Corp., Comp. Gen. No. B-257568 et al., 94-2 CPD ¢ 145 (cost value at 5%
for technology testing); Diversified Contract Services, Inc., Comp. Gen. No. B-228163.3, 88-1 CPD { 463
at 3 (cost valued at 10% for food and mess attendant services); Kay & Associates, Inc., Comp. Gen. No. B-
228434, 88-1 CPD ¢ 81 at 1 (cost valued at 10% for maintenance and repair of aircraft).
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government paying a “price premium” for “more than” satisfactory perfor-
mance and, thus, more than the government actually needs.

Discussion

In most cases, large companies will have more financial resources, facilities, personnel,
experience (i.e., matters of responsibility) than small business concerns. In one case, the
government paid a price premium of almost $385,000 based, in part, on the awardee’s hav-
ing over 100 years of corporate experience.®” But should the government be buying “more”
capability or just “enough”? If a small business concern has “enough” to perform satisfac-
torily, why should the government pay a higher price in a competitive evaluation to a large
business with “more” financial resources, facilities, etc.? In best value procurements using
responsibility-type evaluation factors, small business concerns seldom will be able to com-
pete successfully against large business concerns. Except in cases where the government'’s
requirements call for the highest level or quality of performance (such as in public health
or national security), small business concerns should be evaluated on their “responsibility”
(i.e., their ability to perform satisfactorily), and the government should not pay a higher
price for more than satisfactory performance. If the government needs a level of perfor-
mance higher than “satisfactory,” it should amend the specification or statement of work so
that the competition can be for that higher level.

5. The absence of a government reporting mechanism for the price premium
paid in a contract award prevents management and public review of the aggre-
gate amounts being paid in source selections above the amount of the lowest
price in an acceptable proposal.

Discussion

At the present time, there is no information available (except in individual government
contract files) identifying the total dollars the government pays in awarding contracts to
competitors at prices higher than the price of the lowest acceptable proposal. There is no
way to know how much the government is paying in these price premiums and, certainly,
no way to know what the government is paying such price premiums for. The absence of
this information makes it difficult to understand or manage the value to the government of
paying a higher price for proposals with higher technical ratings. If the government is pay-
ing for more than it actually needs in some procurements, the amount of those price pre-
miums would be better spent for other products, services, or personnel for which funding
is not available. The new Federal Funding Accountability and Transparency Act of 2006”°
requires the Office of Management and Budget to publish information relating to all fed-
eral awards over $25,000 on a searchable website accessible by the public. This website
would be an ideal place to disclose the price premiums paid by the government. As Mr. Jus-
tice Holmes said, the government needs the “protection of publicity.”!

8 CACI, Inc.-Federal, Comp. Gen. No. 225444, 87-1 CPD q 53 (corporate experience was weighted at 30%).
% Pub. L. 109-282, 120 Stat. 1186 (Sept. 26, 2006).
o1 United States v. New York & Puerto Rico Steamship Co., 239 U.S. 88, 93, (1915).
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6. There is no regulatory guidance for determining the weights that should
be given to different types of evaluation factors or even a minimum weight
that should be given to cost or price.

The absence of regulatory guidance for the weights that should be given to evaluation
factors is surprising in view of the impact those weights have in best value procurements.
Including 15 to 20 evaluation factors and subfactors to be rated suggests the agency is not
sure what it wants and is seeking to use a “cafeteria style” selection method. It is obvious
that different factors and weights (including cost) should be used for procurements of
missile systems than for janitorial services or lawn care. The need, for example, to evaluate
financial resources, years of experience, key personnel, and other technical areas obviously
will be different for these different acquisitions. However, there is no regulatory guideline
in these areas to assist purchasing activities in preparing their source selection plans. Guid-
ance certainly is needed for the weight to be given to cost or price as an evaluation factor.

F. Recommendations
1. Regulatory guidance should be provided in FAR requiring that:

a. Solicitations identify the proposal rating methodology and all evaluation fac-
tors or subfactors that will be separately rated or require separate consideration
by evaluators and preclude giving evaluation credits for exceeding the agency’s
minimum needs.

b. Source selection plans give preference, to the maximum extent practicable, to
objective-type evaluation factors and subfactors;

c. Solicitations identify specific weights that will be given to evaluation factors and
subfactors in the evaluation of proposals; and

d. Unless there is a special justification for doing otherwise, solicitations should
identify performance requirements in a manner that responsibility-type evalua-
tion factors and subfactors will be evaluated on a pass-fail (satisfactory/unsatis-
factory) basis.

2. Regulatory guidance should be provided in FAR for establishing the weights
to be given to different types of evaluation factors, including a minimum
weight to be given to cost/price, in the acquisition of various types of prod-
ucts or services.

3. The Federal Funding Accountability and Transparency Act of 2006 should
be amended to require that, for all contract awards exceeding the simplified
acquisition threshold, the price premium paid in fixed-price type contracts
(i.e., the amount the contract award price exceeded the lowest price of an
acceptable proposal) be reported and made publicly available with the other
contract award information.
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Supplemental Views of Marcia G. Madsen,
James A. Hughes, and Marshall J. Doke, Jr.
[Not Approved by the Panel]

Commercial Practices and Payment of Interest

A. Introduction

Various presentations to the Panel focused on commercial practices with respect to pay-
ment of interest, in general, and in connection with government contract claims and dis-
putes, in particular. These presentations—summarized here—(1) delineate inconsistencies
between commercial and government practice regarding the payment of interest to contrac-
tors resulting in unfair treatment of contractors, as well as (2) set forth inherent inequities
in the government payment of interest. Given the volume and press of its other work, the
Commercial Practices Working Group and the Panel did not have the resources to make
findings or recommendations on this subject. However, we were concerned that this matter
may deserve further exploration and have provided this summary to explain the issue.

Commercial practices with respect to payment of interest relevant to government pay-
ment of interest in claims and disputes include the following:

(1) In disputes between private parties, the injured party usually has interest recovery
rights. The Supreme Court has recognized in a variety of contexts that interest is
awarded because of considerations of fairness, as a step toward making a party rea-
sonably whole for another party’s act or omission. See, e.g., Milwaukee v. Cement Div.,
Nat'l Gypsum Co., 515 U.S., 189, 194-97 (1995) (citing numerous authorities), and the
RESTATEMENT (SECOND) OF CONTRACTS § 354 (1981).!

(2) Pre-judgment interest is generally recognized as necessary to provide injured parties
fair compensation in suits between private parties. In the past 50 years, most states in
the United States have enacted statutes allowing pre-judgment interest on verdicts or
awards in court. Award of pre-judgment interest is the usual rule in patent cases gen-
erally, including where the government is the infringer, and is routine in patent suits
between private parties.

(3) In the commercial world, interest—whether on borrowed or equity capital—is rec-
ognized as a real cost. When companies, or individuals, fail to pay their suppliers for
purchased goods or services, real estate or income taxes, utility bills, or credit card and
bank debt, these companies and individuals are routinely assessed interest charges
from the time failure to make timely payment occurred. The interest rates charged by
the supplying vendor, taxing authority, utility company, bank or credit card company,

! As long ago as 1896, the Supreme Court stated, “Every one who contracts to pay money on a certain
day knows that, if he fails to fulfill his contract, he must pay the established rate of interest as damages
for his non-performance...It is no hardship for one who has had the use of money owing to another to
be required to pay interest thereon from the time when the payment should have been made.” Spalding V.
Mason, 161 U.S. 375, 396 (1896) (citations omitted).
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are usually at or near commercial market interest rates and the resulting interest is
usually compounded. The Internal Revenue Service follows such practices, assessing
compound interest at rates higher than government borrowing rates from the time the
taxpayer fails to make the required payment. Compounding of interest at commercial
rates, such as prime, is also frequent in patent litigation.

B. Summary of Presentations to the Panel on Recovery
of Interest by Government Contractors on Claims and
Disputes

Presenters to the Panel maintain that government payment of interest is inconsistent
with commercial practices and produces unfair results, in at least the following ways: (1)
Not all government contracts provide contractors with interest recovery rights?, and (2)
Interest calculated pursuant to the Contract Disputes Act is below actual financing costs
when claims and disputes occur.

The payment of interest to contractors by the federal government on amounts found
due in connection with claims and disputes on procurement contracts is determined by
the Contract Disputes Act of 1978 (the “CDA”) and interpretive case law. In a letter to the
Acquisition Advisory Panel (the “Panel”) dated June 30, 2006, the Section of Public Con-
tract Law of the American Bar Association (the “Section of Public Contract Law”) presented
commentary on certain “fundamental inequities” of the CDA, together with recommenda-
tions for improving the CDA. On July 7, 2006, representatives of the Section made a pre-
sentation to the Panel on these matters.’

The interest issues described by the Section of Public Contract Law can be summarized
as follows:

(1) Because there are gaps in CDA interest coverage, certain government contracts confer no
interest recovery rights to contractors. The result is that many contractors are not made
whole, because their contracts are not covered by the CDA and they cannot recover
interest on damages caused by a government breach of contract. In contrast, however,
the government has broad rights to recover interest from contractors. The need for
legislative reform in this interest coverage area has been articulated in an opinion by
the Court of Federal Claims, which noted that, without interest recovery, damages to
the party harmed were “grossly inadequate in view of the damages actually suffered”
and that in similar cases, harmed parties “will not be made fully whole.” Moreover, the
Court said it was particularly ironic that the injured party was “prevented under the law
from being made whole because it cannot obtain interest on damages caused by the
government’s breach, but the government itself claims massive interest assessments” on
the tax the government contends was owed. (Robert Suess et.al. v. United States, 52 Fed.
Cl. 221, 232 (2002)).

2 The doctrine of sovereign immunity and other statutes and regulations are relied upon by
government to avoid paying any pre-judgment interest.

3 Test. of John S. Pachter and Judge (Ret.) Ruth C. Burg, Section of Public Contract Law of the American
Bar Association, AAP Pub. Meeting (July 7, 2006) and Written Public Statement to the AAP from the
Section of Public Contract Law (June 30, 2006).

154



The Section of Public Contract Law recommends that the interest provisions of the
CDA be extended to all government contracts. The Section of Public Contract Law
believes such a change could be accomplished easily without applying other provisions
of the CDA to those non-CDA contracts and without affecting the jurisdiction of any
forum to consider and adjudicate disputes.

(2) Various Boards of Contract Appeals and Courts have held that current law denies recov-
ery to contractors of damages in the form of interest when represented as interest on a
“standalone” or “interest only” basis; i.e., interest that is not incurred as a result of financ-
ing another element or elements constituting an amount found due, and is claimed
without an accompanying claim for the principal amount from which the interest cost
derives. Such claimed pre-judgment interest costs have been denied, even though the
interest costs have been acknowledged to have been incurred as a result of a government
breach. In denying these interest claims, the Boards and Courts rely on the doctrine of
sovereign immunity, the statute at 28 U.S.C. §2516(a), or both, as well as, at times, the
cost principle prohibiting interest in contract pricing (FAR 31.205-20). In such cases, con-
tractors are forced to suffer economic damage in the form of unreimbursed additional
interest caused by the government without recognition of interest entitlement.

The Section of Public Contract Law recommends that the CDA be amended to allow
“standalone” or “interest only” type claims. The Section of Public Contract Law
believes that such a change could be accomplished easily, without altering require-
ments to demonstrate a contractor’s basis of entitlement, fact of damage and causation,
and without changing relevant burden of proof requirements.

(3) When contractors are entitled to interest recovery under the CDA, the CDA provides
that the interest amount is determined by applying simple interest “Treasury Rates”
(the old “Renegotiation Board” rates) to the amounts found due. The Section of Public
Contract Law believes that these rates are grossly inadequate to compensate contractors
for the financing costs incurred as a result of government actions and omissions.* The
disparities are even greater for small businesses.

Moreover, in the commercial market place, whenever a cost determination involving
interest is required, compound interest is the rule; compounding is considered abso-
lutely necessary for proper determination of total financing cost. The Internal Revenue
Service assesses compound interest at rates higher than government financing rates
from the time the taxpayer fails to make the required tax payment. But the CDA limits
interest recovery to simple interest. These CDA interest rates, used to pay contractors,
usually are considerably lower than the interest rates the government uses to collect
interest on amounts owed to the government when contractors violate Truth-In-Nego-
tiations Act or Cost Accounting Standards requirements.

The Section of Public Contact Law believes that the CDA interest rate should be adjusted to
a rate that more equitably compensates contractors and reflects the huge disparity between

* This inadequacy of recovery is demonstrated by comparing CDA interest rates to various commercial
market place benchmark rates, to rates used by the Internal Revenue Service to collect interest for
underpayment of taxes, and to common determinations of the cost of capital.
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government and private sector financing costs. The Section of Public Contract Law recom-

mends the Internal Revenue Service rate for large corporate tax underpayments.’

In its presentations, the Section of Public Contract Law emphasizes the need for fair-
ness. The CDA was designed to encourage more timely resolution of disputes and to pro-
vide more fairness. Benefits perceived by the Section of Public Contract Law from its rec-
ommendations include: (1) encouragement of more timely resolution of disputes, and (2)
making the government marketplace more attractive to qualified competitors by bringing
government contracting more in line with commercial practices.

Many of the issues and points raised by the Section of Public Contract Law were made
in a previous presentation and submissions to the Panel.®

5 Alternatively, an increase to the CDA rate to at least the same rate used for Truth-In-Negotiations Act
and Cost Accounting Standards violations would be an improvement.

¢ Recommendations in these materials included clarifying the statute at 28 U.S.C. §1961 (c) (2) to
assure interest applies to all judgments of the Federal Circuit. See Written Public Statements to the Panel
from Alan E. Peterson, Alan V. Washburn, and Thomas Patrick (Aug. 15, 2005 and May 8, 2006).
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CHAPTER 1A

Commercial Practices Observation:
Impact of Funding Delays

Observation: Impact of Funding Delays

Although the Panel’s Report makes no recommendations in this area, we believed that
we should note our concern about the impact of the appropriations process on the acqui-
sition system. Many Panel witnesses, both government and contractor, noted problems
caused for meaningful acquisition planning, requirements development, and competition
by uncertain funding that is limited to annual appropriations. Virtually every commission
that has looked at the acquisition process has noted this point. Given the constitutional
and statutory issues involved, the Panel did not believe that we had the resources to make
recommendations. Nonetheless, because of the obvious impact of these issues on acquisi-
tion practices, the Panel offers the following observations with the hope that a future Panel
may be given the capacity to study this matter with the aim of making meaningful changes.

Federal Procurement Problems Resulting From Delays In Federal Procurement
Officials Receiving Spending Authority

Each year, after the federal budget and appropriations processes are completed, federal
procurement officials are allocated specific amounts of money to be expended on govern-
ment programs for which they are responsible. Generally, the procurement officials must
then reconcile spend plans against actual dollars appropriated to determine the best and
most efficient course of action for that fiscal year. Once procurement officials decide how
the allocated amounts of money will be most efficiently used, they then perform all neces-
sary steps (such as perform competitions or justify sole source procurements) in order to
obligate those funds, i.e., enter binding agreements that will result in the outlays of funds,
either immediately or in the future, before the end of the fiscal year.

Contracting inefficiencies resulting from the one-year nature of most government pro-
curement have been noted in previous studies and reports regarding federal contracting,
are the subject of substantial debate, and are discussed in other sections of this Report.
Even taking the notion that most appropriations will continue to be annual as a given,
however, the problems associated with yearly contracting have been exacerbated in recent
years by the growing length of time required to complete the congressional budget and
appropriations processes, as well as the uncertainties resulting from the DoD’s increasing
dependence on supplemental appropriations. Uncertainty regarding when final appro-
priations will occur and how much will be allocated for specific programs decreases the
amount of time in which procurement officials can complete their yearly tasks. That delay
and uncertainty also reduces the efficiency of government spending.

A. Legal Requirements That Must Be Completed Before
Federal Money Can Be Obligated

Federal law requires that before the procurement officials may begin their annual task
of determining the most efficient manner to spend government funds allocated to certain
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programs, numerous steps must be completed by the nation’s political leaders and the
heads of the various departments and agencies. A general understanding of the steps that
must occur before procurement officials may obligate government funds will be helpful in
understanding the problems described below.

At the conclusion of the annual congressional budget and appropriations processes, 13
appropriations bills are enacted to fund the government'’s discretionary spending for the next
fiscal year.! Technically, federal funds are made available for obligation and expenditure by
procurement officials by means of those appropriations acts (or by other legislation, such as
supplemental appropriations) and the subsequent administrative actions that release appro-
priations to the spending agencies.” The Executive Branch process required to release those
funds to the spending agencies (and to procurement officials) requires several separate steps.

Congressional appropriations must first be apportioned by the Office of Management
and Budget (OMB). Apportionments are plans to spend resources provided by law. The
apportionment system distributes budget authority by time periods (usually quarterly) or
by activities, and is “intended to achieve an effective and orderly use of available budget
authority and to reduce the need for supplemental or deficiency appropriations.”* Thus, for
instance, if Congress appropriates a certain amount of money for a given program, OMB gen-
erally will require that specified percentages of the appropriated amount be spent each quar-
ter. Mechanically, the apportionment process begins when the appropriations bill is enacted
and an affected spending agency submits a Form SF 132 to OMB seeking approval for the
proposed spending plan. OMB then considers and approves that plan, occasionally with
limitations or restrictions. This process generally takes from one to three weeks.*

At the same time OMB is receiving, considering, and approving agencies’ apportion-
ment requests, the Treasury Department has a separate process by which it issues warrants
authorizing spending. The appropriations legislation designates an amount of money
that will be provided to the relevant “appropriations account” maintained by the Treasury
Department, and the Treasury warrant is required before the funds that are appropriated to
a specific account can be obligated.

After the apportionment and warranting processes are complete, authority to spend
appropriated amounts is provided to the relevant department or agency. A series of steps
must occur within the department or agency before the procurement official ultimately
receives authority to obligate funds. For instance, in the Department of Defense, the funds
must be released by the Office of the Secretary of Defense, (2) allocated by the Secretary of
the relevant service; and (3) sub-allocated (or allotted) by the comptroller of the relevant
program authority.” Each of those administrative approvals can be delayed or can, sometimes

! Although the result of the presidential and congressional budget processes are discussed here, the
details of those processes are beyond the scope of this discussion, because they occur before the Executive
Branch allocates the money and provides authorizations to procurement officials. The congressional
budget process is described at http://budget.senate.gov/republican/major_documents/budgetprocess.
pdf, and the appropriations process is explained at http://appropriations.senate.gov/budgetprocess/
budgetprocess.htm. A flow chart explaining the overlap between the budget and appropriations processes
can be found at http://budget.senate.gov/republican/analysis/budgetprocess.pdf.

2 1II GAO, Principles of Federal Appropriations Law, ch.1, at 1-2.

3 Id. at 1-31.

4 1d.; 31 U.S.C. §§ 1511-16.

5 See 31 U.S.C. §§ 1513(d), 1514.
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unexpectedly, involve holding back some portion of the funds apportioned to the program.
After these steps are completed, the relevant program management office is authorized

to obligate the funds to specified program activities and execute agreements to spend the
money. Although there is more variation in the length of time required to complete the dif-
ferent department’s and Agencies’ release and allocation processes, those processes generally
require approximately three weeks to complete. Thus, the overall apportionment, release, and
allocation process requires approximately six weeks from the date the appropriations bill is
enacted until the procurement official is empowered to obligate funds.

B. The Decreasing Amount of Time Available to
Obligate Federal Funds Resulting from Delays in the
Appropriations Process

Federal procurement officials do not know the precise amount of money their programs
will be finally provided in any given year until the congressional budgeting and appropria-
tions processes, and the Executive Branch apportionment, release, allocation, and any sub-
allocation processes are all completed. Although the congressional appropriations processes
should be completed before the beginning of the fiscal year,® in practice, they may not be
finalized until several months of the fiscal year have passed. Although some necessary spend-
ing occurs in the interim pursuant to continuing resolutions, agencies generally may not
spend, or commit themselves to spend, money in advance of or in excess of appropriations.’

Although procurement officials may experience substantial delay before the annual
spending may be initiated, the date at the end of the fiscal year by which most funds must be
obligated is inflexible. Many appropriations acts expressly provide that the appropriations are
annual (or 1-year) appropriations, and all appropriations are presumed to be annual, unless
the relevant appropriations act expressly provides otherwise.® “If an agency fails to obligate
its annual funds by the end of the fiscal year for which they were appropriated, they cease to
be available for incurring and recording new obligations and are said to have expired.” In
addition, if money is not obligated, the potential to use those funds “may not be extended
beyond the fiscal year for which [the appropriation] is made absent express indication in the
appropriation act itself.”*

In sum, procurement officials are caught in a bind. They do not control when the con-
gressional and Executive Branch processes will ultimately release funds for obligation, but
regardless of when that authority arrives, most of the money must be obligated by the end
of the fiscal year. As a matter of standard operating procedure, procurement officials are
warned that they will never receive the money for which they are responsible as quickly as
they expect, and once the funds are received, they must be executed quickly or be lost.

¢ See, e.g., OMB Circular No. A-11, § 10.5 (available at http://www.whitehouse.gov/omb/circulars/all/
current_year/all_toc.html).

7 The Antideficiency Act, 31 U.S.C. § 1341.

8 31 U.S.C. § 1301(c); Il GAO, Principles of Federal Appropriations Law, ch.5, at 5-4.
> 1II GAO, Principles of Federal Appropriations Law, ch.5, at 5-6.

10 1d. at 5-5; 71 Comp. Gen. 39 (1991).
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During hearings and as part of other information gathering, the Panel received numer-
ous complaints from procurement officials that, in practice, the amount of time available
for obligating funds has been declining during recent years. Procurement officials generally
perceive that this tightening of the annual schedule results in inefficiencies.

To analyze the source and extent of the delay in delivering spending authority to pro-
curement officials, as explained above, there are two potential sources: (1) the congressio-
nal budget and appropriations processes, or (2) the Executive Branch apportionment and
allocation processes.

Although the Executive Branch processes require some decision-making with respect
to difficult or disputed apportionment or allocation issues, these processes appear to
operate more mechanically than the congressional budget process. This results, in part,
from the fact that the projections which were used to formulate the congressional budget
originate in the spending agencies," and those agencies monitor the congressional bud-
get and appropriations processes closely. In short, Executive Branch procurement officials
become adept at obtaining authorization to obligate funds as soon as possible following
final appropriation. Moreover, technology expedites the apportionment and allocation
processes, as the relevant forms are submitted electronically to OMB and the relevant agen-
cies.!? Approvals from OMB generally follow within one to three weeks of submission of
an apportionment requests,'*> and from our discussions with relevant officials, there is no
reason to believe that inordinate delays occur during the agencies’ allocation processes.

The delay experienced by procurement officials with respect to receiving final autho-
rization to obligate monies needed to operate government programs—and the decreasing
amount of time they have to complete their annual procurement responsibilities—appears
to result primarily from the congressional budget and appropriations processes. During the
past 10 years, there have been years in which the appropriations process experienced par-
ticularly severe delays. For instance, for fiscal year 2003, 11 of the appropriations bills were
completed on February 20—four and one-half months into the subject fiscal year—and
were enacted as part of a large omnibus bill.'* But even putting aside the worst years, the
trend is clearly toward delayed completion of the appropriations process. For instance, for
fiscal years 2004-2006, the median completion date for appropriations bills was December
1; in contrast, the median completion date for the years 1997-1999 was more than one
and one-half months earlier, October 13."°

' See OMB Circular A-11, § 10.5.

12 For instance, a SF 132 form proposing an apportionment plan must be submitted by the spending
agencies as part of an Excel spreadsheet. See OMB Circular A-11, § 121 (available at http://www.
whitehouse.gov/omb/circulars/all/current_year/s121.pdf).

13 See OMB Circular A-11, § 10.5.

14 See http://thomas.loc.gov/home/approp/app03.html.

1> See Exhibit 1 (tracking annual information available from Congress’ “Thomas” site, http://thomas.
loc.gov/home/approp/app07.html, and, for earlier years, from the Congressional Quarterly Almanac);
see also Exhibit 2 (illustrating data from Exhibit 1). This analysis is admittedly imperfect, as it does not
adjust (or weight) the appropriations bills by size. For instance, the Defense appropriations are by far the
largest and generally are among the earliest appropriations bills completed. In addition to the notion that
other spending departments and agencies should not be given short shrift merely because their spending
requirements are relatively small, the Defense Department’s reliance on supplemental appropriations for
substantial parts of its funding in recent years presents different, pressing problems.
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In addition to the increasing delays in finalizing appropriations legislation, Congress’
increasing use of supplemental appropriations to fund substantial parts of DoD’s budget
are causing difficulties with planning and executing procurements efficiently. Officials
interviewed by the Panel explained that the delays with respect to when the Global War
on Terrorism (GWOT) funding will be enacted each year, and uncertainty as to the final
amount of that funding, are causing extreme difficulties for procurement officials. For
instance, in fiscal years 2002, 2003, 2005, and 2006, supplemental appropriations were
enacted during the second half of the year and provided a substantial part of the total bud-
get of significant offices within DoD. That money then had to be obligated by September
30, causing a rush to execute those procurements at the last minute.

C. Effect of Decreasing Amount of Time to Obligate
Funds and Procedures Procurement Officials Use to Miti-
gate the Negative Effect of Appropriation-Related Delay

Among other negative effects resulting from delays in receiving final authorization to
obligate funds in a given fiscal year, and uncertainty regarding the amount of those funds,
are at least three major problems: (1) procurement officials believe they are unable to effi-
ciently begin work on annual procurements until later in the year; (2) they have substantial
uncertainty related to the amount and timing of supplemental appropriations needed to
fund program activities; and (3) the compression of the schedule in which procurement
decisions can be made results in inefficient year-end spending.

First, it must be noted that previous procurement panels have recognized that funding
delay and instability are substantial factors reducing the efficiency of government procure-
ment. For instance, in 1986, the Packard Commission complained:

[D]efense managers and defense procurement personnel around the
world must implement late congressional decisions after the fiscal year
has started. They are confronted with numerous changes that alter and
delay their program plans, schedules, and contract decisions. This insta-
bility, in turn, spreads outward to the defense industry, whose investment
and production plans must be hastily adjusted annually as a result of late
congressional appropriations.!®

As demonstrated above, the problem identified by the Packard Commission has
become more substantial over time."”

In most years when the appropriations bills are not completed by the beginning of the
fiscal year, the government does not shut down. Generally, the government continues to
operate under a continuing resolution, which is a stop-gap legislative measure that does
little to mitigate the harm of delayed final appropriations.

16 Packard Commission Report, at 22 (available at www.ndu.edu/library.pbrc/36ex2.pdf).

17 Indeed, the January 2006 Defense Acquisition Performance Assessment Report explained (at p.74) that
when interview respondents (from government and industry) “were asked to identify areas” of concern
that were not addressed by that panel’s initial study areas, “the area most identified, by a factor of three to

o

one, was ‘budget and funding instability’
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When operating under a continuing resolution, a department or agency can spend
money at a rate set by an OMB formula, which requires spending at a smaller daily rate
than the rate at which the agency expended money during the previous year.'* Although
the operations of the department or agency continue, continuing resolutions result in
what officials interviewed by the Panel referred to as “procurement paralysis.” Procure-
ment officials are not, by law, permitted to execute contracts and obligate funds until
the appropriation bill is signed. Because they do not know when that enactment will
occur—or whether the amount requested for a program will be appropriated—procure-
ment officials generally refrain from beginning competitions, even though such prepara-
tory activities will be required (assuming the funds are appropriated) and are permissible
while operating under a continuing resolution. In sum, procurement officials tend to “sit
on their hands,” understandably waiting until the uncertainty is resolved—as opposed to
potentially wasting effort on procurements that cannot be completed if not funded in the
appropriation bill.

Second, as noted above, since the events of September 11, 2001, Congress has appro-
priated a substantial part of DoD’s overall budget as part of supplemental appropriations
legislation. Procurement officials interviewed by the Panel explained that Service Com-
mands are declining to release part of the funds needed by procurement officials respon-
sible for various programs (i.e., holding back part of sub-allocations) until they know the
total amount of funding that will be provided in the GWOT supplemental appropriation.
Procurement officials, in turn, have tended to exacerbate the problem, as we are informed
they tend to decline to obligate funds until they know exactly how much will be allocated
to the program for the year. Because the GWOT supplemental appropriations have been
enacted relatively late in the recent fiscal years, the delayed obligations that have resulted
have required procurement officials to engage in a “mad scramble” to execute contracts at
the end of the fiscal year.

Third, there is a general understanding among procurement officials that the
compression of the amount of time during which procurement decisions can be
made is resulting in less than optimal procurement decisions ultimately being made.
Although one would likely assume that attempting to effect a significant percentage
of a program office’s contract execution in a relatively short amount of time at the
end of the year would result in inefficient decisions, the Government Accountability
Office has noted that it previously “conducted several studies of year-end spend-
ing and has consistently reported that year-end spending is not inherently more or
less wasteful than spending at any other time of the year.”'” However, it must be
noted that the most recent GAO study was performed in 1998,%° before the substan-
tial delays in appropriations legislation described above, and before the substantial
supplemental appropriations being used for a substantial percentage of DoD’s total

8 See OMB Circular A-11, § 123. When the final appropriation is executed, spending under
the continuing resolution ultimately has to be reconciled with the spending permitted by the final
appropriation.

9 1II GAO, Principles of Federal Appropriations Law, ch.5, at 5-17 (citing, among others, Federal Year-End
Spending: Symptom of a Larger Problem, GAO/PAD-81-18 (Oct. 23, 1980)).

20 See id. (citing Year-End Spending: Reforms Underway But Better Reporting and Oversight Needed, GAO/
AIMD-98-185 (July 31, 1998)).
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funding. In light of these recent developments, the Panel believes that the large vol-
ume of procurement execution being effected late in the year is having a negative
effect on the contracting process and is a significant motivator for many of the issues
we have noted with respect to, among other things, lack of competition and poor
management of interagency contracts.
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Chapter 1A-Exhibit 1

Federal Appropriations Legislation, 1997-2006

Appropriations FY-1997 FY-1998 FY-1999 FY-2000 FY-2001
Agriculture 8/6/96 11/18/97 10/21/98 (O) 10/22/99 10/28/00
Commerce, Justice (Judiciary), 9/30/96 (O) 11/26/97 10/21/98 (O) 11/29/99 (O) 12/21/00
State

Defense 9/30/96 (O) 10/8/97 10/17/98 10/25/99 8/9/00

DC 9/9/96 11/19/97 10/21/98 (O) 11/29/99 (O) 11/22/00
Energy and Water Develop 9/30/96 10/13/97 10/7/98 9/29/99 10/27/00
Foreign Operations 9/30/96 (O) 11/26/97 10/21/98 (O) 11/29/99 (O) 11/6/00
Homeland Security

Interior 9/30/96 (O) 11/14/97 10/21/98 (O) | 11/29/99 (O) | 10/11/00
Labor, HSS, Education 9/30/96 (O) 11/13/97 10/21/98 (O) 11/29/99 (O) 12/21/00 (O)
Legislative Branch 9/16/96 10/7/97 10/21/98 9/29/99 12/21/00 (O)
Military Construction 9/16/96 9/30/97 9/20/98 8/17/99 7/13/00
Transportation 9/30/96 10/27/97 10/21/98 (O) 10/9/99 10/23/00
Treasury 9/30/96 (O) 10/10/97 10/21/98 (O) | 9/29/99 12/21/00 (O)
VA/HUD (Indep Agen) 9/26/96 10/27/97 10/21/98 10/20/99 10/27/00
Supplemental Apps 6/12/97

Notes:

Appropriations

FY-2002

FY-2003

FY-2004

FY-2006

Agriculture 11/28/01 02/20/03 (O) | 01/23/04 (O) | 12/08/04 (O) | 11/10/2005
Commerce, Justice (Judiciary), 11/28/01 02/20/03 (O) 01/23/04 (O) 12/08/04 (O) 11/22/05 *
State
Defense 01/10/02 10/23/02 09/30/03 08/05/04 12/30/05
DC 12/21/01 02/20/03 (O) 01/23/04 (O) 10/18/04 11/30/05 (O)
Energy and Water Develop 11/12/01 02/20/03 (O) 12/01/03 12/08/04 (O) 11/19/05
Foreign Operations 01/10/02 02/20/03 (O) | 01/23/04 (O) 12/08/04 (O) 11/14/2005
Homeland Security 10/01/03 10/18/04 10/18/2005
(1st year)
Interior 11/05/01 02/20/03 (O) 11/10/03 12/08/04 (O) 08/02/2005
Labor, HSS, Education 01/10/02 02/20/03 (O) 01/23/04 (O) 12/08/04 (O) 12/30/05
Legislative Branch 11/12/01 02/20/03 (O) 09/30/03 12/08/04 (O) 08/02/2005
Military Construction 11/05/01 10/23/02 11/22/03 10/13/04 11/30/05 (O)
Transportation 12/18/01 02/20/03 (O) | 01/23/04 (O) 12/08/04 (O) 11/30/05 (O)
Treasury 11/12/01 02/20/03 (O) 01/23/04 (O) 12/08/04 (O) 11/30/05 (O)
VA/HUD (Indep Agen) 11/26/01 02/20/03 (O) 01/23/04 (O) 12/08/04 (O) 11/30/05 (O)
Supplemental Apps 8/2/02 04/16/03 9/30/03 05/11/05 06/15/06
Notes: * Includes “
science”

Source: Library of Congress, Thomas System, http://thomas.loc.gov/home/approp/app06.html.
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Chapter 1A-Exhibit 2

Federal Appropriations Legislation 1997-2006
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